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Question Presented 


The question is whether defendant is found or trans- 
acts business within the District of Columbia as those 
terms are used in Section 12 of the Clayton Act, 15 U.S.C. 
Section 22 when defendant has made substantial sales into 
the District on a regular and continuous basis. 
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Jurisdictional Statement 


This is an action for violation of the anti-trust laws. 
The federal courts have jurisdiction by virtue of sections 
15, 22 and 26 of Title 15 of the United States Code and 
Section 1337 of Title 28 of the United States Code. (The 
foregoing was alleged in paragraphs one and two of the 
complaint (JA 2a).) 

The jurisdiction of this Court upon appeal is based 
upon Section 1291 of Title 28 of the United States Code. 


Statement of Case 


This is a case arising under the anti-trust laws. In 
brief, the complaint alleges that defendant, an Ohio cor- 
poration, is a manufacturer and seller of fireworks and 
that plaintiffs, both located in the District of Columbia, 
were distributors of fireworks to various retailers and 
sub-distributors (JA 3a-4a). The complaint alleges that 
defendant conspired to restrain trade in fireworks in inter- 
state commerce and in the District of Columbia and to 
monopolize the fireworks business (JA 4a-7a). The com- 
plaint also alleges that defendant discriminated in price 
in violation of the Robinson-Patman Act (JA Ta-Sa). 

Much of the activity that the plaintiffs complained of 
arose out of sales to plaintiffs in the District of Columbia. 
Thus. the entire Robinson-Patman Act claim is based 
upon sales to plaintiffs in the District of Columbia at 
discriminatory prices. 

Defendant was served by a United States Marshal at its 
offices in Dayton, Ohio (JA 10a-1la). Defendant thereupon 
moved to dismiss the complaint on the ground that the 
United States District Court for the District of Columbia 
has no jurisdiction over it and that venue was improper 
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under Section 12 of the Clayton Act, 15 U.S.C. Section 22, 
and also moved that service of process upon defendant 
be quashed (JA 12a). 

The pertinent facts with respect to the activities of 
defendant in the District of Columbia are set forth in the 
reply affidavit of B. J. Semel verified on September 24, 
1964 (JA 17a-19a). Defendant submitted a counter affidavit 
verified on October S. 1964 which attempts to refute a few 
of the allegations contained in Mr. Semel’s affidavit 
(JA 20a-2la). But, what is especially significant is the 
glaring omission of any comment whatsoever about most 
of the statements contained in Mr. Semel’s affidavit. We, 
therefore, presume that defendant has conceded that the 
statements not discussed in its counter affidavit are true. 

Mr. Semel has stated that his business records indicate 
that plaintiffs purchased $69,174.51 worth of merchandise 
from defendant in 1963 and $97,993.87 worth of merchan- 
dise in 1964 for a grand total of $167,168.38 worth of 
merchandise in this two-year period. Defendant had con- 
ceded in its moving papers that it had made sales to other 
District of Columbia firms in addition to plaintiffs (While 
defendant meticulously put down the exact amount of 
these small sales, it carefully avoided any mention of the 
large volume of sales to plaintiffs) (JA 15a). If we add 
to the amount of sales to plaintiffs the amount of sales to 
other District of Columbia firms, which are conceded by 
defendant. we find that total sales of defendant to District 
of Columbia customers were $70,873.94 in 1963 and 
$99,114.37 in 1964, or a grand total of $169,998.31 for the 
two-year period. To repeat, these figures are nowhere 
denied by defendant (JA 17a-18a). 

These abviously large amounts of sales within the Dis- 
trict of Columbia were part of a continuous course of 
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dealings between plaintiffs and defendant. Mr. Semel has 
stated that he and defendant were in constant communica- 
tion, principally by telephone. Thus there would be as 
many as 22 telephone conversations a month between 
plaintiffs and defendant, covering the entire gamut of their 
business. Such matters as advertising, promotion, defec- 
tive merchandise, deliveries and customers’ complaints 
were repeatedly discussed by plaintiffs and defendant. 
Obviously, whenever $100,000 worth of business is in- 
volved numerous and varied problems requiring personal 
communication inevitably arise. Indeed, defendant even 
insisted that plaintiffs obtain an assignment to defend- 
ant of plaintiffs’ accounts from their customers, most of 
whom were located in the District of Columbia so that 
plaintiffs’ debt to defendant might be secured. The state- 
ments of Mr. Semel with respect to defendant’s method of 
doing business with plaintiffs are nowhere contested or 
even commented upon by defendant (JA 1Sa-19a). 

Admittedly, there is a contradiction between plaintiffs’ 
affidavit and defendant’s affidavits on the question of what 
transpired during five visits made by defendant’s officers 
to the District of Columbia in 1964. But, this Court need 
not decide who is correct. The statements in Mr. Semel’s 
affidavit and defendant’s failure to, in any way, deal with 
these statements conclusively establishes that defendant 
has made substantial regular sales into the District of 
Columbia on a continuous basis. From these sales arose 
the disputes which have led up to this action. 

Despite all of the foregoing, the United States District 
Court for the District of Columbia quashed service of 
process on defendant without opinion, by an order filed 
on November 17, 1964 (JA 22a). Plaintiffs have appealed 
from this order (JA 23a). 
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Statute Involved 
Section 12 of the Clayton Act, 15 U.S.C. Section 22: 


“Any suit, action, or proceeding under the anti- 
trust laws against a corporation may be brought 
not only in the judicial district whereof it is an 
inhabitant, but also in any district wherein it may 
be found or transacts business; and all process in 
such cases may be served in the district of which 
it is an inhabitant, or wherever it may be found.” 


Statement of Points 


Defendant is found and transacts business within the 
District of Columbia by virtue of its substantial and 
regular sales to the District of Columbia on a continuous 
basis. 


Summary of Argument 


Section 12 of the Clayton Act must be given an interpre- 
tation both practically sound and liberally construed to 
allow suing a defendant in a convenient foram. The facts 
indisputably establish that defendant engaged in substan- 
tial and regular sales to the District of Columbia on a 
continuous basis. As Section 12 of the Clayton Act has 
been interpreted by at least two different courts of 
appeals this constitutes the transaction of business within 
the District of Columbia by defendant and subjects it to 
suit under the artitrust laws in the District of Columbia. 
This is particularly so in view of the allegations of the 


complaint. 
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Argument 


It is undisputed that if defendant “transacts business” 
in the District of Columbia it is subject to suit in the 
District under the antitrust laws in accordance with Sec- 
tion 12 of the Clayton Act. Hence the only question on 
appeal is whether defendant “transacts business” in the 
District. 

Section 12 of the Clayton Act was intended to cut 
through the maze of confusing precedent concerning jaris- 
diction of courts over defendants in antitrust act cases. 
It was designed to liberalize these requirements and al- 
low injured plaintiffs to sue the wrongdoer in the forum 
most convenient to the injured party. As a result, this 
Section has been given a broad, practical interpretation by 
the courts called upon to construe it, especially the United 
States Supreme Court. Thus, in United States v. Sco- 


phony Corp., 333 U. S. 795, S07-SOS (1948), the Supreme 
Court discussed at length the approach to be used in de- 
ciding cases under Section 12. 


“In other words, for venue purposes, the Court 
sloughed off the highly technical distinctions there- 
tofore glossed upon ‘found’ for filling that term with 
particularized meaning, or emptying it, under the 
translation of ‘carrying on business.’ In their 
stead it substituted the practical and broader busi- 
ness conception of engaging in any substantial 
business operations. Cf. Frene v. Louisville Cement 
Co., 77 App. DC 129, 134 F2d 511, 146 ALR 926; 
International Shoe Co. v. Washington, 326 US 310, 
90 L ed 95, 66 S Ct 154, 161 ALR 1057, sapra. Re 
finements such as previously were made under the 
‘mere solicitation’ and ‘solicitation plus’ criteria, 
ef. Frene v. Louisville Cement Co. (F) supra, and 
like those drawn, eg., between the People’s To- 
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bacgo Case, 246 US 79, 62 L ed 587, 38 S Ct 238, 
Ann Cas 191SC 537, and International Harvester 
Case, 234 US 579, 5S L ed 1479, 34 S Ct 944, both 
supra, were no longer determinative. The practical, 
everyday business or commercial concept of doing 
or carrying on business ‘of any substantial charac- 
ter’ became the test of venue. 


ue e @ 


“Thus. by substituting practical, business concep- 
tions for the previous hair-splitting legal technical- 
ities encrasted upon the ‘found’—present’—‘carry- 
ing-on-business’ sequence, the Court yielded to and 
made effective Congress’ remedial purpose. Thereby 
it relieved persons injured through corporate vio- 
lations of the antitrust laws from the ‘often in- 
superable obstacle’ of resorting to distant forums 
for redress of wrongs done in the places of their 
business or residence. A foreign corporation no 
longer could come to a district, perpetrate there 
the injuries outlawed, and then by retreating or 
even without retreating to its headquarters defeat 
or delay the retribution due.” 


Applying the Supreme Court’s “practical, everyday 
business or commercial concept” to the facts in this action 
clearly reveals that in every meaningful sense defendant 
transacted business in the District of Columbia. Sales 
of almost $100,000 in one year and almost $170,000 in a 
two-year period must be significant sales by any criteria. 
This is particularly so where defendant has chosen not 
to furnish the Court with any figure for its total sales, 
so that an accurate appraisal of the relative significance 
of the District of Columbia sales to defendant’s total sales 
may be made. (This Court may take judicial notice of 
the fact that a large number of states, cities and other 
jurisdictions prohibit the sale of fireworks, the commodity 
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involved. Since the District of Colambia is one of the 
principal jurisdictions permitting the sale of fireworks, 
we may safely presume that District of Columbia sales 
of fireworks represent a far more substantial proportion 
of defendant’s total national sales than would be expected 
for products not under so many statutory prohibitions 
elsewhere in the nation.) 

Moreover, it is abundantly clear from the record that 
defendant was not content merely to ship its merchandise 
into the District of Columbia and then forget about it. 
Whenever any company is so concerned about sales in a 
given locality that it must make 22 different long distance 
telephone conversations in a month, it is clear that that 
concern is in a very real sense transacting business in that 
locality. A myriad of details about the fireworks business 
was discussed and handled by defendant in its many com- 
munications with the plaintiff. Thus, we submit, from 
any common sense point of view defendant was transact- 
ing business within the District of Columbia. 

This point of view finds abundant support in the author- 
ities construing Section 12 beginning with Sunbury Wire 
Rope Mfg. Co. v. United States Steel Corp., 129 F. Supp. 
425 (E.D. Pa. 1955). That case held that substantial sales 
alone constitute transacting business in a particular dis- 
trict. That Court stated at page 427: 


“The selling of its product is the most important 
part of a business. There can be a substitute for 
every department of a business but sales. Products 
or parts of them can be bought instead of manu- 
factured, but there can be no substitute for sales. 
Without sales no business can exist. A sale is 
never complete until delivery is made, since it is 
the delivery which entitles the manufacturer to 
money and it is the earning of money which is the 
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real purpose of business. No ordinary business- 
man would be likely to say that the delivery of 
almost $600,000 worth of a company’s product into 
the Eastern District of Pennsylvania within less 
than two years as part of sales transactions does 
not constitute the transacting of business in that 
district. Application of the ‘practical, everyday 
business or commercial concept’ test of what consti- 
tutes ‘transacting’ business causes me to come to 
the conclusion that Detroit Steel Corporation was 
transacting business in the Eastern District of 
Pennsylvania when the present action was filed 
and service was made on it.” 


After the decision of the District Court in the Sunbury 
case, defendant there filed a petition for re-argument 
based upon the fact that title to the merchandise had not 
passed in the district in question. Defendant herein has 
extensively relied in its affidavits, memorandum and oral 


argument in the Court below upon exactly the same con- 
tention, namely, that what is important is not how much 
of its merchandise was shipped into the District of Colum- 
bia but rather where the title to that merchandise 
passed. This contention was completely rebutted in the 
decision on the petition for re-argument in the Sunbury 
case, supra at 427-8. 


“In the opinion filed on March 9, 1955, concerning 
the motion of Detroit Steel Corporation to dismiss 
the action against it I based my conclusion that 
Detroit ‘transacts business’ in the Eastern District 
of Pennsylvania upon the ground that Detroit 
‘delivered’ a substantial amount of its product into 
this District. Detroit in its petition for reargument 
corttends that, since all but one of the shipments of 
steel in question were F.O.B. Detroit’s New Haven, 
Connecticut, mill or warehouse, ‘deliveries’ to De- 
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troit’s customers in the Eastern District of Penn- 
sylvania were made in New Haven where the steel 
was physically delivered to a common carrier. In 
effect Detroit is urging the Court to view the word 
‘delivery’ as it is used in the law of sales. How- 
ever the term ‘delivery’ referred to in my previous 
opinion was not used in the same technical sense 
as it is used in the Uniform Sales Act (see 69 P.S. 
Sec. 256) or in the new Uniform Commercial Code 
(see 12A P.S. See. 2-509), the provisions of which 
are addressed to the question of risk of loss as 
between buyer and seller. In my previous opinion 
the term ‘delivery’ was not used in any technical 
sense, but was used in its ‘practical, everyday busi- 
ness or commercial concept.’ From the average 
businessman’s point of view the shipments in ques- 
tion were delivered into the Eastern District of 
Pennsylvania and these deliveries constituted the 
transacting of business in this District.” 


(We note in passing that the question of passage of 
title is no longer significant even for the law of sales by 
virtue of the provisions of the Uniform Commercial Code. 
which have superceded the Uniform Sales Act in the 
District of Columbia See U.C.C. $2-401.) 

The Sunbury case was quoted at length and its reason- 
ing adopted by the United States Court of Appeals for 
the Fifth Cireuit in Green v. U. S. Chewing Gum Mfg. 
Co., 224 F. 2d 369, 374 (5th Cir. 1955). That case held 
that sales of slightly more than $25,000 per year within 
the district involved were substantial enough to bring a 
defendant within the reach of Section 12. Obviously sales 
approaching $100,000 per vear, the amount involved here, 
are a fortiori substantial enough to bring a defendant 
within the reach of Section 12. 

The Green case was in turn followed by the Eighth 
Circuit in Brandt v. Renfield Imports, Lid., 278 F. 2d 904 
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(Sth Cir.), Cert. denied, 364 U. S. 911 (1960). This case 
held three liquor companies to have been transacting busi- 
ness in a particular district by virtue of their large sales, 
even though one of the three companies never sent any 
representative into the district for the three years imme- 
diately preceding the action. The Court pointed out that 
the defendants’ distributors, although technically independ- 
ent contractors, presumably performed numerous fune- 
tions for the defendants. Here it is undisputed that sim- 
ilar services were performed for defendant by plaintiffs. 
The Court in Brandt went on to state at page 911: 


“That the sales constituted a very small fraction of 
the business carried on in all the districts through- 
out the country by each of the three appellees 
(1.72% as to Renfield, 0.7% as to Beam, and 1.5% 
as to Wile) is immaterial. Green v. U. S. Chewing 
Gum Mfg. Co., 5 Cir., 224 F. 24 369, Sunbury Wire 
Rope Mfg. Co. v. United States Steel Corporation, 


D.CED. Pa. 129 F. Supp. 425. But the amounts 
sold reflect the systematic, continuous carrying on of 
the business and the continuity of conduct and rela- 
tionship between the suppliers of the goods and the 
distributors of them indicates cooperation and par- 
ticipation of both in transacting business in the 
area.” 


These cases were followed in Lower Colorado River 
Authority v. Westinghouse Electric Corp., 219 F. Supp. 
743 (WD. Tex. 1963), which held a company selling some 
$66,000 worth of merchandise in a district during the past 
two years was subject to Section 12. The instant case, 
where sales were nearly $170,000 during a comparable two- 
year period, presents a far stronger situation for holding 
the defendant to be transacting business in this District. 
See also Hartley & Parker, Inc. v. Florida Beverage Corp., 
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307 F. 2d 916 (5th Cir. 1962), Pape Television Co. v. Asso- 
ciated Artists Prod. Corp., 277 F. 2d 750 (5th Cir. 1960). 

All of these cases are manifestly in point here. They 
stand for the proposition that substantial and regular 
sales on a continuing basis into a district constitute the 
transaction of business in that district for the purposes 
of Section 12. Since both the Green and the Lower 
Colorado cases specifically held sales considerably smaller 
than that present here constituted substantial sales, it is 
abundantly clear that defendant’s sales of almost $170,000 
in a two-year period were substantial in every possible 
sense of the word. Likewise, the regular and continual 
contacts between defendant and plaintiffs have, in effect, 
been conceded by defendant. We, therefore, sabmit that 
the authorities indicate that defendant has transacted 
business in the district. 

This view is strengthened by the allegations of the com- 
plaint. They allege claims growing out of the relation- 
ship in the District of Columbia between plaintiffs and 
defendant. If defendant is to prevail on this appeal it will 
have achieved the result specifically deplored by the 
United States Supreme Court in the Scophony case, supra, 
namely, it will have “come to a district, perpetrate(d) 
there the injuries outlawed. and then by retreating or 
even without retreating to its headquarters defeat(ed) or 
delay(ed) the retribution due.” This should not be per- 
mitted, especially in view of the undisputed facts concern- 
ing the substantiality and extensiveness of defendant’s 
admitted contacts with the District. 

Needless to say, the Court below’s failure to write an 
opinion, obviated any need on its part to distinguish the 
above cited authorities, and hence there can be, herein, no 
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comment on the action of the Court below. We most 
respectfully submit, however, that the above cited author- 
ities are indistinguishable. 


CONCLUSION 


For all the reasons contained herein we respect- 
fully submit that this Court reverse the order of the 
United States District Court for the District of Colum- 
bia and deny in all particulars defendant’s motion to 
dismiss the complaint and to quash service of process 
herein. 


Bespectfully submitted, 


Wen, GotsHaL & Mances, 
Attorneys for Plantiffs, 

Office & P.O. Address, 

60 E. 42nd Street, 

New York, New York 10017. 
Tza M. MmtsTers, 
Magsuatyt C. BeRcer, 
TayLtoz & WALDEON, 


5 Of Counsel. 
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Complaint Anti-trust Action 
UNITED STATES DISTRICT COURT 


District oF COLUMBIA 


CA 2019-64 


—— nn 


B. J. Semen Associates, Ixc., and 
B. J. Semet d/b/a 
Sovtu East Frreworks, 
200 C St. S.E. 
Washington, D. C. 
Plaintiffs. 


against 
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840 S. Union Road, 
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Defendant. 
Plaintiff, by its attorneys, Weil, Gotshal & Manges, for 
its complaint herein alleges: 
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I 


JurispicTIoN AND VENUE 


1. This complaint is filed and these proceedings are 
instituted under Sections + and 16 of the Clayton Act, 15 
U.S.C. Sections 15 and 26, in order to recover damages 
for and to prevent and restrain continuing violations by 
defendant. as hereinafter alleged, of Sections 1, 2 and 3 
of the Sherman Act, 15 U.S.C., Sections 1, 2 and 3 and 
Section 2 of the Clayton Act as amended by the Robinson 
Patman Act. 15 U.S.C. Section 13(a). 


2. The jurisdiction of this Court arises out of Sections 
15, 2 and 26 of Title 15 of the United States Code and 
Section 1337 of Title 28 of the United States Code. 


3. Plaintiff is a District of Columbia corporation with 
its principal place of business at 200 C Street, South East, 
Washington, D. C. 


4. Plaintiff B. J. Semel, doing business as South East 
Fireworks is an individual propertyship of Mr. B. J. 
Semel. a resident of the District of Columbia. 


5. Upon information and belief, defendant is an Ohio 
Corporation with its principal place of business at 840 
South Tnion Road, Dayton, Ohio. 


6. Since on or about January 1, 1964, plaintiff B. J. 
Semel Associates, Inc., has been the successor in interest 
to plaintiff B. J. Semel doing business as South East 
Fireworks. For the purpose of this complaint, “plaintiff” 
refers hereinafter to both plaintiffs. 
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suf 
Tur BUSINESS OF THE PARTIES 


lod 


7. Defendant is now and for many years has been in 
the business of manufacturing and selling fireworks and 
related products in interstate commerce. Defendant has 
distributed fireworks and related products through a 
croup of subsidiaries or affiliated corporations. 


8. In the course and conduct of his business, defendant 
causes a substantial amount of fireworks and related 
products to be purchased, delivered and transported in 
interstate commerce to the District of Columbia, and else- 
where from and through various states of the United 
States, including Ohio. 


9. Upon information and belief, defendant and another 
corporation dominate the fireworks manufacturing indus- 
try and account for over 80% of all fireworks and related 
products manufactured in the United States. Defendant 
and said other corporation are the only corporations 
which manufacture a full line of fireworks. 


10. Prior to the acts complained of, plaintiff had 
developed and enjoyed a substantial and profitable busi- 
ness in the sale and distribution of fireworks and related 
products to retailers and sub-distributors selling to re- 
tailers, in the District of Columbia and the States of 
Virginia and South Carolina and other states in which 
the sale of fireworks is permitted by law. 


11. By virtue of defendant’s unique manufacturing 
facilities and the prior commitments of defendant’s only 
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major competitor, defendant is the only fireworks manu- 
facturer from which plaintiff can purchase its full require- 
ments of fireworks and related products. 


TI 
As axp For a First Cram 


12. Upon information and belief, commencing some 
years ago and continuing thereafter, defendant and others 
have engaged in a combination and conspiracy in restraint 
of trade agd commerce in the manufacture, sale and dis- 
tribution of fireworks and related products in violation 
of Sections 1 and 3 of the Sherman Act. Commencing 
some years ago and continuing thereafter, defendant and 
others have engaged in a combination and conspiracy to 
monopolize and attempt to monopolize the manufacture, 
sale and distribution of fireworks and related products in 
interstate commerce, in violation of Section 2 of the Sher- 
man Act. 


13. Upon information and belief, the aforesaid combi- 
nation and conspiracy have consisted of a continuing con- 
cert of actions between defendant and others the substan- 
tial terms of which have been, and the attempt to monop- 
olize has and has had as its express intent and purpose, 
that: 


(a) Defendant and said others shall obtain a 
monopoly as to the manufacture and sale of fire- 
works and related products; 

(b) Defendant and said others, through the use 
of their unique facilities for the manufacture of 
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fireworks and related products, shall obtain a 
monopoly as to the distribution of fireworks and 
related products to retailers and sub-distributors; 
and 


(c) Defendant and said others shall force plain- 
tiff and other distributors of fireworks and related 
products to cease or restrict their distribution of 
the same. 


14. Upon information and belief, pursuant to said 
combination and conspiracy, and attempts to monopolize, 
defendant and others have done the things they agreed to 
do or had the intent and purpose to do and among other 
things have: 


(a) Purchased the stock or assets of corpora- 


tions having facilities for manufacturing fireworks 
and related products, and thereafter, destroying 
said facilities, thereby limiting competition in the 
manufacture of fireworks and related products; 


(b) Attempted to persuade and persuaded agen- 
cies of state and local governments not to license or 
otherwise restrict corporations engaged in the 
manufacture of fireworks or planning to engage 
in the manufacture of fireworks in competition with 
defendant ; 


(c) Charged corporations which were subsidi- 
aries or affiliates of defendant less for fireworks of 
like grade and quality than that charged other dis- 
tributors of fireworks, including plaintiff, have 
given said subsidiaries and affiliates better delivery 
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schedules than said other distributors, including 
plaintiff. so that said subsidiaries or affiliates would 
be better able to meet their seasonal commitments 
and otherwise favored said subsidiaries or affiliates 
—all with the purpose of extending the market 
dominance in the distribution of fireworks of said 
subsidiaries or affiliates; 


(da) Sold and offered to sell sub-distributors of 
fireworks at a lower price than that charged certain 
distributors of fireworks, including plaintiff, in 
order to extend defendant’s dominance of the fire- 
works market and to force said other distributors 
of fireworks, including plaintiff, to cease or restrict 
their business as a fireworks distributor; 


(e) Otherwise gave better prices and other terms 
to distributors of fireworks other than plaintiff in 
order to extend defendant’s dominance of the fire- 
works market and to force plaintiff to cease or 
restrict its business as a fireworks distributor; and 


(f) Threatened to refuse to deal with plaintiff 
in the event that plaintiff complained of or sought 
legal redress against the restraint of trade, monopo- 
lization, attempts to monopolize and price discrimi- 
nation alleged herein. 


15. Upon information and belief, the effects of the 
aforementioned combination and conspiracy and attempts 
to monopolize, among other things, have been and are: 


(a) To restrain the manufacture, sale and dis- 
tribution of fireworks and related products in inter- 
state commerce; 
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(b) To monopolize and to attempt to monopolize 
the manufacture, sale and distribution of fireworks 
and related products in interstate commerce; and 


(c) To irreparably injure plaintiff and thereby 
to eliminate plaintiff as a distributor of fireworks. 


16. Upon information and belief, as a result of said 
combination and conspiracy and attempt to monopolize. 
plaintiff has sustained and will continue to sustain, unless 
and until the actions complained of are restrained and 
enjoined by an order of this Court, damage to an extent 
that the plaintiff cannot presently determine but which is 
at least in the sum of $55,000.—. 


17. Plaintiff has no adequate remedy of law. 
18. Under the Anti-Trust laws of the United States, 


plaintiff is entitled to recover three times the amount of 
such damage as this Court may ultimately determine. 
Plaintiff has suffered by at least the amount of $165,000.— 
together with reasonable attorney’s fees and costs. 


IV 


As anv For a Seconp Cia, 


19. Defendant, while engaged in interstate commerce 
and in the course of such commerce, has been and is now 
discriminating in the price of fireworks and related prod- 
ucts of like grade and quality between different purchases, 
by selling said products at or about the same time at 
higher prices to certain purchasers, including plaintiff. 
and at lower and different prices to others, including 
competitors of plaintiff and customers of plaintiff. 
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20. The effect of such price discrimination may be 
substantially to lessen competition, attempt to create a 
monopoly in the manufacture, sale and distribution of 
fireworks and related products and injure, destroy or 
prevent competition by plaintiff with its competitors and 
with distributors, all in violation of 15 U.S.C. See. 13(a). 


21. As a result of said price discrimination of defend- 
ant as heretofore alleged, plaintiff has been and is irrep- 
arably injured in his business and property through the 
loss of sales of fireworks and related products, and the 
loss of profits therefrom in an amount not yet determined, 
but in excess of $55.000.—. in that among other things, 
former customers and potential customers of plaintiff 
have ceased buying from plaintiff and have purchased 
fireworks and related products from plaintiff’s competitors 
or defendant. 


22. Unless and until enjoined by this Court, defendant 
will continue to engage in the price discrimination herein 
complained of all to the continued irreparable injury of 
the plaintiff. 

%3. Plaintiff has no adequate remedy of law. 


Wuezerorr, plaintiff demands judgment: 


1. Enjoining the defendant, its officers, directors, em- 
ployees and agents and all those acting in concert with it 
during the pendency of this action and, permanently 
thereafter from: 


(a) Forcing plaintiff to discontinue or restrict its 
business as a distributor of fireworks; 
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(b) Obtaining for itself and its co-conspirators 
a monopoly as to the manufacture, sale and distri- 
bution of fireworks and related products; 


(c) Refusing to deal with plaintiff upon the same 
terms and conditions as are presently offered other 
distributors of fireworks; and 


(d) Discriminating in price between different 
purchasers of fireworks and related products, when 
the effect of such price discrimination may be, sub- 
stantially, to lessen competition or tend to create 
a monopoly in the sale of fireworks and related 
products, or to injure. destroy or prevent competi- 
tion by plaintiff and others. 


Assessing the damages suffered by plaintiff by 


reason of the unlawful acts of the defendant hereinabove 
complained of and awarding a judgment in favor of the 
plaintiff for three times the amount of said damages 
together with costs and reasonable attorney’s fees and 


3. Creating such other and further relief as to this 
Court may seem just and proper. 


Dated: August 17, 1964 


Wem, GotsHat & MANGES 
By /s/ Robert Ablow 
Member of the firm 
Office & P.O. Address 
425 13th Street, N.W. 
Washington 4, D. C. 


Summons 


UNITED STATES DISTRICT COURT 
For tae Disrrict or CoLUMBIA 


Civil Action File No. 2019-64 
[Same Trre] 


To the above named Defendant: 


You are hereby summoned and required to serve upon 
Weil, Gotshal & Manges, plaintiff’s attorney, whose ad- 
dress is 425 13th Street, N.W., Washington 4, D.C. an 
answer to the complaint which is herewith served upon 
you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, 
judgment by default will be taken against you for the 
relief demanded in the complaint. 


Harry M. Huy 
Clerk of Court. 


: Axsna M. THompson 
Deputy Clerk. 


Date: August 17, 1964 
[Seal of Court] 


Rerugn on Segvice or Weir 


I hereby certify and return, that on the 21st day of 
August 1964, I received this summons and served it to- 
gether with the complaint herein as follows: 


On August 24, 1964, I served the United Fireworks 
Manufacturing Co., Inc. at 840 South Union Road, Day- 
ton, Ohio’by handing a copy of the Summons along with 
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a copy of the Complaint to Mr. Jack A. Martin, Vice 
President of United Fireworks Manufacturing Co., Inc. 
The defendant is a non-resident of the District of Colum- 
bia and was served at about 3:30 P.M. on August 24, 1964. 


Frep F. Hon 
United States Marshal S.D. Ohio 
By Ricwarp G. Evaxs 
Deputy United States Marshal. 


Filed: Aug. 31, 1964 


Harry M. Hot, 
Clerk. 


12a 


Motion to Dismiss Complaint and to Quash 
Return of Service of Summons 


‘ IN THE 


UNITED STATES DISTRICT COURT 
For THE Districr oF CoLUMBIA 
; Civil Action No. 2019-64 
, [Same Trrte] 

Defendant. United Fireworks Mfg. Co., Inc., moves this 
Court, pursuant to the provisions of Federal Rule of Civil 
Procedure 12(b). as follows: 

(1) To dismiss the complaint herein on the ground that 
venue may not properly be laid against defendant in this 
district under Section 12 of the Clayton Act (15 U.S.C. 


§22) and that personal jurisdiction over defendant is lack- 
ing because plaintiff has failed to serve defendant with 


process in accordance with said Section 12; 


(2) To quash the return of service of summons upon 
defendant on the ground set forth above. 

Said motion is based upon the Affidavit of Jack A. 
Martin attached as Exhibit A hereto, and the memoran- 
dum of points and authorities served and filed herewith. 


/s/ James C. McKay 


James C. McKay 
/s/ James vANR. Sprrncer 


James vanR. Springer 
701 Union Trust Building 
Washington, D. C. 20005 
Attorneys for Defendant 
Dated September 14, 1964 
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Exhibit A to Memorandum of Defendant 
IN THE 
UNITED STATES DISTRICT COURT 
For THE District oF CoLUMBIA 


Civil Action No. 2019-64 
[Same Trre] 


Affidavit of Jack A. Martin In Support of Motion 
to Dismiss Complaint on Grounds of Improper Venue 
and to Quash Service of Summons and Complaint 


State or OHIO = 
Ser 
County or MONTGOMERY 


I, Jack A. Martrx, being duly sworn, state that the 
following facts are true and I know them to be true of 


my own knowledge: 


1. Tam Vice President and General Manager of United 
Fireworks Mfg. Co., Inc. (hereafter “United”). 


2. United is incorporated only in the State of Ohio and 
has its principal place of business and sole factory and 
office at S40 South Union Road, Dayton, Ohio. Tnited 
is engaged in the business of manufacturing and selling 
fireworks to wholesalers and _ retailers throughout the 
United States. United was incorporated in April 1962 
following the purchase by a group of individuals of the 
assets of a wholly separate corporation, United Fireworks 
Manufacturing Co., with which the present stockholders of 
United had no selection and which has been dissolved. T 
have been employed by United in my present capacity 
since September 1962. 
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3. United has never been licensed to do business or 
appointed a agent for service of process in the District 
of Colambia. It has never maintained any office or any 
employee or agent in the District of Columbia. The com- 
plaint in this action was served upon United at its office 
in Dayton. Ohio. United has never owned or leased any 
real property or had a hank account in the District of 
Columbia.’ United is not listed in any telephone directory 
or City Directory in the District of Columbia. United has 
never held any corporate or business meetings in the Dis- 
trict of Célumbia. 


4. United has never sent any salesman to or used any 
sales agent in the District of Columbia, has not advertised 
in any publication distributed in the District of Columbia 
and has never in any manner solicited customers or 
orders in the District of Columbia. Price lists have been 
mailed into the District of Columbia only upon specific 
request. 


5. During the period of its existence United has had 
only three customers in the District of Columbia. These 
are plaintiff. Washington Fireworks Co., Inc., and Harris 
Specialties Co. All sales to these customers have resulted 
from unsglicited requests on the part of the customers 
made directly to United’s offices in Dayton, Ohio. All 
sales negotiations with plaintiff have taken place in 
United’s offices in Dayton and all deliveries of merchan- 
dise have} been made to plaintiff at United’s factory in 
Dayton. with transportation arranged entirely by plain- 
tiff. In the case of sales to Washington Fireworks Co., 
Inc., and Harris Specialties Co., negotiations have heen 
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by mail or telephone and all deliveries of merchandise 
have been made by United at an express depot in Dayton 
for shipment to the customer by common carrier at the 
customer’s expense; moreover, the volume of sales to 
these two customers has been very small. Sales have been 
made to Washington Fireworks Co., Inc., only in 1963 
and 1964; the total amounts involved were only $1,056.23 
and $1,121.50, respectively. Sales were made to Harris 
Specialties Co. only in 1962, in the total amount of only 
$643.20. Title to all merchandise purchased from United 
by all of its aforesaid District of Columbia customers 
passed to the purchasers in Dayton, Ohio. All sales to 
all three of these customers have been final and United 
has no control over their disposition of the merchandise 
or any other activity on their part and maintains no con- 
tinuing contractual relationship with them. 


6. Since the organization of United in April 1962, 
employees of the Company have been in the District of 
Columbia on only five occasions. Three of these visits, 
all during the autumn of 1963, were made in connection 
with hearings of the Subcommittee on Juvenile Delin- 
queney of the United States Senate. Two of these three 
visits were by the undersigned alone; on one visit the 
undersigned was accompanied by United’s president, Mr. 
W. Patrick Moriarty. Although these visits included 
incidental goodwill contacts with customers in the District 
of Columbia, no solicitation or negotiations took place. 
The remaining two visits, by the undersigned on August 
97-28, 1964, and September 2, 1964, were each of less than 
one day’s duration and related solely to this suit and 
problems arising out of the assignment by plaintiff to 
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United of certain accounts receivable as security for pay- 
ment of the price of merchandise sold to plaintiff. No 
solicitation of customers or prospective customers or 
other negotiations took place on these visits. 


/s/ Jack A. Martin 
Jack A. Martin 


(Sworn to by Jack A. Martin on September 10, 1964.) 
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Affidavit of B. J. Semel Read in Opposition 
to Motion 


UNITED STATES DISTRICT COURT 
District oF CoLUMBIA 
[Same Trre] 
Filed Sept. 29, 1964 
Harry M. Hull, Clerk 
Districr oF COLUMBIA SS.: 


B. J. Semex, being duly sworn, deposes and says: 


1. Iam the Treasurer of B. J. Semel Associates, Inc., 
one of the plaintiffs herein and I am also the B. J. Semel 
who did business as South East Fireworks, the other 
plaintiff herein. I am making this affidavit in opposition 


to defendant’s motion to dismiss the complaint herein on 
the ground that defendant does not transact business in 
the District of Columbia. I have read the affidavit of 
Mr. Jack A. Martin, submitted on behalf of this motion. 


2. Throughout his affidavit, Mr. Martin attempts to 
hide the very significant activities engaged in by defend- 
ant in the District of Columbia. In particular, his most 
glaring omission is his complete failure to discuss the 
amount of business defendant has done with plaintiffs 
despite the fact that he is careful to include the exact 
dollars and cents amount of the business he has conducted 
with two other District of Columbia concerns. To set the 
records straight, my records indicate that plaintiffs pur- 
chased $69,174.51 worth of merchandise from defendant 
in 1963, and $97,993.87 worth of merchandise in 1964, for 
a grand total of $167,168.38. If we add to these figures 
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Affidavit of B. J. Semel Read in Opposition 
to Motion 


the sales conceded by Mr. Martin in Paragraph 5 of his 
affidavit, we find that the sales of defendant to District of 
Columbia concerns were $70,873.94 in 1963, and $99,114.37 
in 1964, or a grand total of $169,988.31. I submit these 
figures to be significant ones to any businessman. They 
indicate the importance to both defendant and plaintiffs 
of defendant’s activities in the District of Columbia. 
Moreover, these large amounts of sales generated what I 
submit to be the anti-trust violations described in the 
complaint herein. These figures, almost by themselves, 
demonstrate that by every meaningful sense, defendant 
was most assuredly transacting business in the District of 
Columbia. 


3. During the entire period of the relationship between 
plaintiffs and defendant. defendant and I were in con- 
tinual communications. Sometimes these communications 
were made through my visiting defendant’s plant in Day- 
ton. Ohio. Usually, they were made by long distance 
telephone conversations between Dayton and my office in 
Washington. There would be as many as twenty-two 
telephone conversations a month between defendant and 
plaintiffs. Most significantly, these communications have 
taken place in the District of Columbia. Mr. Martin, in 
Paragraph 6 of his affidavit, admits that on three different 
occasions in 1963, he visited the District of Columbia. He 
dismissed these trips, however, as made solely in connec- 
tion with hearings held by the United States Senate 
Sub-Committee on Juvenile Delinquency. Everything else 
he did during his visits was brushed aside as “incidental 
good will contacts with customers”. What he calls “inci- 
dental good will contacts” were, in fact, important busi- 
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ness sessions lasting approximately 3 to 4 hours at least. 
These sessions handled the major problems that had to be 
dealt with on a person to person basis rather than over 
the telephone, the problems which arise particularly in 
preparation for a new season in the fireworks industry. 
As a result of these sessions, I was able to avoid making 
at least one trip to Dayton, which I normally would have 
had to make. 


4. The constant communications between defendant and 
myself concerned every aspect of plaintiff's business. 
Defendant insisted that it obtain an assignment of my 
accounts from my customers, most of whom were located 
in the District of Columbia, in order to secure my own 
account with defendant. Likewise, I was in constant touch 


with defendant about such things as advertising, promo- 
tion, defective merchandise, deliveries, customers’ com- 
plaints, and all the other numerous matters that would 
naturally arise out of almost a $100,000 worth of business 


a year. 


5. Defendant now seeks to minimize its District of 
Columbia business contacts and to escape the jurisdiction 
of this Court. To permit defendant to do so would ignore 
defendant’s large amounts of sales in the District of 
Columbia. Moreover, it would also ignore that these very 
large District sales were made discriminatorily, I submit. 
in violation of the Anti-Trust laws. 

For all the reasons stated herein, I respectfully request 
this Court to deny defendant’s motion in all respects. 
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Counter-Affidavit of Jack A. Martin in Opposition to 
Affidavit of B. J. Semel and in Support of Motion 
to Dismiss Complaint on Grounds of Improper 
Venue and to Quash Service of Summons and 
Complaint 

IN THE 
UNITED STATES DISTRICT COURT 
For THE Districr oF CoLuMBIA 


Civil Action No. 2019-64 
[Same Trrie] 


State of Ohio ee 
County of Montgomery § 


L Jack A. Mazrry. being duly sworn, state as follows: 


1. I have read the affidavit of B. J. Semel which has 
been filed with respect to this motion. The copy of the 
said affidavit which I have received recites that it was 
mailed to my attorneys by Mr. Semel’s attorney on 
October 5. 1964. My attorneys have advised me that they 
have been advised by the Office of the Clerk of this Court 
that the said affidavit was filed with the Clerk on Septem- 
ber 29, 1964. 


2, On the basis of my own personal knowledge, the 
said affidavit of Mr. Semel is inaccurate and untrue inso- 


far as it asserts in Paragraph 3 that the contacts of 
United Fireworks personnel with Mr. Semel during the 
three visits to the District of Columbia referred to in 
Paragraph 6 of my affidavit dated September 10, 1964, 
included “important business sessions lasting approxi- 
mately 3 to 4 hours at least” and “handled * * * major 
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Affidavit of B. J. Semel and in Support of Motion 
to Dismiss Complaint on Grounds of Improper 
Venue and to Quash Service of Summons and 
Complaint 


problems * * *, the problems which arise particularly in 
preparation for a new session in the fireworks industry.” 
I reiterate that the statements in Paragraph 6 of my affi- 
davit dated September 10, 1964, are entirely accurate and 
true. The primary purpose of my meetings with Mr. 
Semel (on one occasion accompanied by Mr. Moriarty) on 
these occasions in August and September 1963 was to 
report upon and discuss matters relating to the Senate 
hearings in connection with which these three visits to 
the District of Columbia were made. An incidental pur- 
pose of these meetings was to maintain good-will contact 
with Mr. Semel. No solicitation or business negotiations 
took place during these meetings. Indeed, there was in 
the early autumn of 1963 no occasion for business negotia- 
tions between Mr. Semel and United Fireworks, since at 
that time the 1963 fireworks season had ended, Mr. Semel’s 
1963 accounts with United Fireworks had been paid in 
full, and discussions of orders for the 1964 fireworks sea- 
son would have been premature. 


/s/ Jack A. Marti 
Jack A. Martin 


(Sworn to by Jack A. Martin on October 8, 1964) 
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Order 
IN THE 
UNITED STATES DISTRICT COURT 
For THe District oF CoLUMBIA 


Civil Action No. 2019-64 
[Same TrtLe] 


The defendant, United Fireworks Mfg. Co., having 
moved forsan order dismissing the complaint and quashing 
service of process on the ground that venue is improperly 
laid in the District of Columbia, and the Court, after 
considering the affidavits, memoranda and oral argument 
of the parties, having found that venue is improperly laid 
as to the defendant in the District of Columbia, it is this 
17 day of November, 1964, Orperep as follows: 


(1) That service of process on the defendant be, and is 
hereby, quashed. 


/s/ Epwarp A. TAMM 


Nov. 17, 1964 
Harry M. Hull 
Clerk 
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Notice of Appeal 


UNITED STATES DISTRICT COURT 
District oF COLUMBIA 


Civil No. 2019-64 
[Same Trrte] 


Notice is hereby given this Sth day of December, 1964, 
that B. J. Semel Associates, Inc. and B. J. Semel, d/b/a 
Southeast Fireworks, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 12th day of Novem- 
ber, 1964 in favor of United Fireworks Mfg. Co., Inc., 
against said B. J. Semel Associates, Inc. and B. J. Semel, 
d/b/a Southeast Fireworks, wherein defendant’s motion 
to quash return of service of summons was granted. 


Wen, Gotsna, & MancEs 
MarsHay S. BERGER 
Marshall S. Berger 

Attorneys for 


TayLtor & WaLpRon 
By: Harry E. Taytor, JR. 
Harry E. Taylor, Jr. 
Attorneys for Plaintiff 
917 Fifteenth St, N. W. 
Washington, D. C. 20005 
EX-3-3772 


Covincton & BuRLING 
Copy to: 

By: James C. McKay, Esq. 
Attorneys for Defendant 
Union Trust Building 
Washington, D. C. 20005 


BRIEF FOR APPELLEE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19.131. 


_J. Semen Associates, [Nxc.. ‘and B. J. SEMEL 
d/b/a SoutH East Fireworks, Appellants, 


V. 


Unxrrep Fireworks Mre. Co. Exe. Appellee. 


APPEAL FROM OLDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLL MBIA 


James C. McNay 
JAMES VANR, SPRINGER 
TOL Union Trust Building 
ong Washington, D. ©. POUOS 
Alforneys for Appellee 


Mareh 22, 1965 


STATEMENT OF QUESTION PRESENTED 


In the opinion of the Appellee, the question is: 
Should the District Court’s finding of fact that Appel- 
lee does not ‘transact business’’ in this District, for 
purposes of venue under Section 12 of the Clayton 
‘Act, be reversed where Appellee’s almost sole business 
contact with the District of Columbia is the bare fact 


that it has a customer (Appellant) who has his head- 
quarters here? 
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is the contention that Appellee ‘‘transacts business’’ 
in the Distriet of Columbia within the meaning of 
Section 12 of the Clayton Act, 15 U.S.C. § 22. It fur- 
ther appears that Appellant's attack upon the District 
Court's finding that Appellee does not ‘transact busi- 
ness”” in the District is based solely upon purchases 
of Appellant's merchandise by customers located in 
the District and telephone conversations between Ap- 
pellee’s Dayton, Ohio, office and Appellant’s office in 
the District. 


The apparently undisputed facts concerning these 
sales and telephone conversations are as follows: Ap- 
pellee United Fireworks Mfg. Co., Inc., is an Ohio 
corporation with its sole factory and office at Dayton, 
Ohio. It sells its products to customers located 
throughout the United States. As set forth more fully 
at J.A. 13a-l4a, United has never established a pres- 


ence in the District of Columbia in the ordinary legal 
sense. Moreover, United has never in any manner 
solicited any business in the District; it has never 
used a sales agent here or sent any salesman here; 
it has never advertised in any publication distributed 
here and has mailed price lists here only on specific 
request. (J.A. 14a) 

Appellant is at least approximately correct in his 
statement that customers located in the District pur- 
chased approximately $70,000 worth of United’s mer- 
chandise in 19637 and approximately $99,000 worth in 
1964. Appellant is further correct in his implication 
that all but approximately $1,100 of these purchases in 
each of these vears were made by Appellant.’ 


2 There appears to be a minor error in Appellant’s arithmetic 
resulting in his overstating 1963 sales by somewhat over $600. The 
facts concerning sales to customers other than Appellant are set 
forth at J.A. l4a-l5a. 
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Appellant’s statement of the case does not, however, 
report the most crucial characteristic of Appellant's 
dealings with United, which constituted 99 per cent of 
United’s sales to District of Columbia customers in 
the two years in question. These sales physically 
took place entirely at United’s Dayton, Ohio, plant. 
Not only did no United salesman or sales agent call 
upon Appellant in the District of Columbia; in fact, 
Appellant went unsolicited to Ohio to conduct sales 
negotiations. And United did not deliver any mer- 
chandise to Appellant in the District of Columbia or 
even to a common carrier for shipment to the District 
of Columbia; rather, Appellant himself took delivery 
of all merchandise at United’s plant in Ohio and ar- 
ranged his own transportation to whatever destination 
(in the District of Columbia or elsewhere) he chose. 
Of course, title to the merchandise passed to Appellant 
in Ohio. (J.A. 14a-15a) 


The only physical oceurrences of any kind in the 
District of Columbia involving United that are relied 
on by Appellant were telephone conversations between 
Appellant’s Washington office and United personnel 
in Dayton, Ohio. Since the fireworks business is a 
seasonal business (J.A. 21a), it is entirely possible 
that there ‘‘vould be as many as 22”’ such conversa- 
tions in a peak month concerning sales to Appellant, 
and United has not contested Appellant’s assertion as 
to the number of such calls. 


3 United's minimal sales to other customers in the District of 
Columbia were similarly unsolicited and title similarly passed in 
Ohio. Negotiations took place by mail or telephone and delivery 
was made by United to an express depot in Ohio for shipment by 
common carrier at the customer's expense. These sales in each 
of the years 1963 and 1964 totaled only about $1,100 and were 
made to only one customer other than Appellant. (J.A. l4a-15a) 
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There is no evidence whatever that Appellant per- 
formed any services of any kind for United in the Dis- 
trict of Columbia, as Appellant’s Brief asserts (p. 10). 
Rather. the relationship between United and Ap- 
pellant (and its other customers in the District) 
was never anything more than the normal relation- 
ship between vendor and vendee: sales were final, 
with no control by United over any disposition of the 
merchandise or other activities by any of the pur- 
chasers, and United has had no continuing contractual 
relationship with any of these purchasers. (J.A. 15a) 


While stating that it does not rely on any visits made 
to the District of Columbia by United personnel, Appel- 
lant’s Brief goes on to state that ‘there is a contradic- 
tion between plaintiffs’ affidavit and defendant’s affi- 
davits on the question of what transpired during five 
visits made by defendant’s officers to the District of 
Columbia in 1964.” (p.3) In order that there be no 
inaccuracy in the information before the Court, it 
should be noted that, in fact, only two of these five 
visits occurred in 1964 and that, as to these two visits, 
Appellant has not disputed the sworn statement of 
Jack A. Martin, Vice President and General Manager 
of United, that they ‘‘related solely to this suit and 
problems arising out of the assignment by plaintiff to 
United of certain accounts receivable as security for 
payment of the price of merchandise sold to plaintiff,’’ 
and that no solicitations or other negotiations took 
place on these visits. (J.A. 15a-16a) With respect 
to the remaining three visits, which in fact took place 
in August and September 1963, Appellant has not 
denied Mr. Martin’s sworn statement that they were 
made in connection with certain hearings of the United 
States Senate. (J.A. 15a) The only conflict is that 
between Appellant’s statement that these three visits 
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also included ‘‘important business sessions [with Ap- 
pellant] lasting approximately 3 to 4 hours at least’’ 
(J.A. 18a-19a) and Mr. Martin’s denial of this asser- 
tion (J.A. 20a-21a). Mr. Martin’s affidavit in opposi- 
tion to Appellant’s assertion states that any meetings 
with Appellant on these occasions in 1963 were for the 
purposes primarily of discussing matters related to 
the Senate hearings and incidentally of maintaining 
good-will contact with Appellant. Mr. Martin’s affi- 
davit further states that no solicitation or business 
negotiations took place during these meetings. It 
should again be noted that, in any event, Appellant’s 
attack on the District Court’s findings is not based on 
any such visits. 


STATUTE AND RULE INVOLVED 


In addition to §12 of the Clayton Act, 15 U.S.C. 
§ 22, which is set forth in Appellant's Brief, the follow- 


ing Rule is involved: 
Rule 52(a) of the Federal Rules of Civil Procedure: 


“In all actions tried upon the facts without a 
jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclu- 
sions of law thereon and judgment shall be entered 
pursuant to Rule 58; and in granting or refusing 
interlocutory injunctions the court shall similarly 
set forth the findings of fact and conclusions of 
law which constitute the grounds of its action. 
Request for findings are not necessary for purposes 
of review. Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
of the credibility of the witnesses. The findings of 
a master, to the extent that the court adopts them, 
shall be considered as the findings of the court. 
If an opinion or memorandum of decision is filed, 
it will be sufficient if the findings of fact and con- 
clusions of law appear therein. Findings of fact 
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and conclusions of law are unnecessary on deci- 
sions of motions under Rules 12 or 56 or any other 
motion except as provided in Rule 41(b).” 


SUMMARY OF ARGUMENT 


Appellant requests this Court to establish an un- 
precedented rule of law that would deprive the words 
of the ‘transacting business’ formula in the venue 
provision of Section 12 of the Clayton Act of all rea- 
sonable meaning. The undisputed facts show that, in 
essence, Appellee’s only business contact with this dis- 
trict has been the fact that Appellant, whose head- 
quarters is here, has made unsolicited purchases of 
merchandise from Appellee; however, these purchases 
were negotiated and all deliveries physically made to 
Appellant in Ohio. Applying the ‘‘practical, every- 
day business or commercial concept”’ test articulated by 
the Supreme Court, the District Court made a factual 
determination that these undisputed facts did not add 
up to “transacting business.’ This factual determina- 
tion cannot be set aside unless clearly erroneous. The 
District Court’s conclusion was not only clearly errone- 
ous but, indeed, was compelled by the circumstances of 
this case and the decisions of other courts based on 
analogous circumstances. 


ARGUMENT 


Appellant would have this Court decide, in essence, 
that as a matter of law a corporation ‘‘transacts busi- 
ness” and therefore is subject to antitrust venue under 
Section 12 of the Clayton Act‘ in any district where 


4‘ Any suit, action, or proceeding under the antitrust laws 
against a corporation may be brought not only in the judicial 
district whereof it is an inhabitant, but also in any district wherein 
it may be found or transacts business; and all process in such 
cases may be served in the district of which it is an inhabitant, or 
wherever it may be found.’’ 38 Stat. 736, 15 U.S.C. § 22. 
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a substantial customer has his headquarters, regardless 
of the nature of the dealings between the corporation 
and the customer and where those dealings took place. 
Such a principle would deprive the active verb ‘‘trans- 
act’’ of all meaning. No case cited to the Court and 
no case of which we are aware has ever gone so far. 
On the contrary, the District Court, consistent with 
prior decisions in this and other circuits, rejected 
Appellant’s extreme proposition. We respectfully 
submit that this Court should do the same and should 
not disturb the District Court’s factual determination 
reached by application of the statutory standard, as 
elaborated by the Supreme Court, to the facts of this 
case. 


Appellant has properly narrowed the issue on this 
appeal to the question whether Appellee United Fire- 
works Mfg. Co., Ine. (hereafter ‘‘United’’) falls within 
the ‘‘transacting business’’ standard of Section 12; it 
is clear that United is not an ‘‘inhabitant”’ of the Dis- 
trict of Columbia’ and is not ‘“‘found”’ here.* Both the 
propriety of venue as to United and the adequacy of 
Appellant’s extraterritorial service of process upon 
United’ rise and fall upon this question. Accordingly, 
based upon its finding that United does not ‘‘transact 
business’”’ in the District of Columbia, it was appro- 


5 Lawlor v. National Screen Serv. Corp., 10 F.R.D. 123, 124 
(E.D. Pa. 1950) ; Eastman Kodak Co. v. Southern Photo Materials 
Co., 273 U.S. 359, 371 (1927). 


® Peoples Tobacco Co. v. American Tobacco Co., 246 U.S. 79, S4 
(1918); Eastman Kodak Co. v. Southern Photo Materials Co., 
supra; Windsor Theatre Co. v. Loew’s, Inc., 79 F. Supp. 871, 873 
(D.D.C, 1948). 


TE.g., Goldlawr, Inc. v. Shubert, 175 F. Supp. 793, 795-96 
(S.D.N.Y. 1959), aff'd, 288 F.2d 579 (2d Cir. 1961), rev'd on other 
grounds, 369 U.S. 463 (1962). 


8 


priate for the District Court to quash service of process 
on United; in addition, or alternatively, it would have 
been appropriate for it to dismiss the complaint for 
lack of venue. 


Determination whether a particular defendant 
**transacts business”’ within the district of suit requires 
evaluation of the facts relating to its contacts with 
that district in their totality. In United States v. 
Scophony Corp. of America, 333 U.S. 795 (1948), the 
Supreme Court, drawing upon its earlier decision in 
Eastman Kodak Co. v. Southern Photo Materials Co., 
273 U.S. 359 (1927), stated the test to be applied as 


‘The practical, everyday business or commercial 


concept of doing or carrying on business ‘of any 
substantial character....’”’ 333 U.S. at 807. 


Thus, the Supreme Court reduced the statutory ques- 


tion to one of ultimate fact. ‘‘ ‘Transacting business’ 
is a practical, factual concept which the court should 
determine by appraising the facts in their ordinary, un- 
technica] meaning within the context of the ‘unique cir- 
cumstance of a particular situation’ [citing United 
States v. Scophony Corp. of America, supra, at 819].”’ 
1 Moore, Federal Practice £0.144[15] at 1669 (1964).* 


The District Court made just such a determination 
of ultimate fact in this case. Rule 52(a) of the Fed- 
eral Rules of Civil Procedure requires that this fact 
determination ‘‘shall not be set aside unless clearly 


5 See also, ¢.g., Banana Distribs. Inc. v. United Fruit Co., 269 
F.2d 790 (2d Cir. 1959); Bertha Bldg. Corp. v. National Theatres 
Corp., 248 F.2d 833, 841 (2d Cir. 1957), cert. denied, 356 U.S. 936 
(1958), both indicating that under appropriate circumstances the 
question of ‘‘transacting business’’ vel non under §12 of the 
Clayton Act is a jury question. 
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erroneous.’’? And this Court has held that, although 
the application of the ‘“‘clearly erroneous” standard 
may be affected by the fact that (as in this ease) the 
trial court’s determination was based upon undisputed 
written evidence rather than oral testimony, nonethe- 
less it is not for the appellate court to substitute its 
own de novo evaluation of the facts for that of the 
trial court. 


“The courts have recognized a difference between 
the scope of a reviewing court’s examination in a 
review of findings in which the credibility of 
witnesses is involved, and the scope in a review of 
findings which rest entirely upon documentary 
material; but in neither case may an appellate 
court reverse unless it has a firm conviction of 
clear error in the findings. We are not to reverse 
a finding by a trial court, even if upon documen- 
tary evidence, unless we conclude that the finding 
is clearly erroneous on the entire evidence. . . . 


“6 | | A finding is ‘‘clearly erroneous’? when 
although there is evidence to support it, the re- 
viewing court on the entire evidence is left with 
the definite and firm conviction that a mistake 
has been committed.’ ”’ 


Bishop v. United States, 96 U.S. App. D.C. 117, 
121-22, 223 F. 2d 582, 587 (1955), judgment va- 
cated per curiam, 350 U.S. 961 (1956) (Footnotes 
omitted). 


See also, e.g., Galena Oaks Corp. v. Scofield, 218 F. 2d 
217 (5th Cir. 1954). In the Bishop case this Court 
went on to affirm the District Court’s findings upon 
determining that ‘‘there was substantial evidence from 
which the District Court could find, as it did.... Cer- 
tainly, we have no ‘definite and firm conviction that a 
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mistake has been committed.’ ’? 96 U.S. App. D.C. at 
122, 293, FP. 2d at 587. (Footnotes omitted.) 


A review of the unique fact situation that was pre- 
sented to the District Court in this case similarly re- 
quires affirmance of its finding that United’s contacts 
with the District of Columbia do not fall within 
“the practical, everyday business or commercial con- 
cept of doing or carrying on business ‘of any substan- 
tial character.’ ”’ Not only is the District Court’s 
finding supported by ‘‘substantial evidence’’; there also 
is no basis for any “‘definite and firm conviction that 
a mistake has been committed.” Rather, under the 
circumstances presented it would have been elear error 
for the trial judge to decide otherwise than he did.” 
This is especially so because the burden of proof below 
was on Appellant to demonstrate affirmatively that 
United does transact business in the District of 


Columbia. E.g., Bruner v. Republic Acceptance Corp., 
191 F. Supp. 200, 203 (E.D. Ark. 1961) ; Austad v. 
United States Steel Corp., 141 F. Supp. 437, 443 (N.D. 
Cal. 1956)? 


In support of its assertion that United should have 
been found to ‘transact business’’ in the District of 
Columbia, Appellant can point to only the following 
facts: 


(1) Purchases by Appellant from United amount- 
ing to about $70,000 in 1963 and $99,000 in 1964. But 
the negotiations for these unsolicited purchases took 


The implication in Appellant’s Brief (p. 11-12) that the 
District Court’s decision is somehow tainted by the fact that no 
opinion was filed is without any force. In ruling upon Appellee’s 
motion under Rule 12(b) the court was, of course, not required to 
file findings of fact or conclusions of law. Fed. R. Civ. P. 52(a). 
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place at United’s plant in Ohio (which Appellant per- 
sonally visited for this purpose) and delivery of the 
merchandise was made to Appellant (not even to a 
common carrier) also at United’s plant in Ohio. Ap- 
pellant then arranged his own transportation of the 
delivered merchandise from Ohio to the District of 
Columbia or whatever other destination he chose. To 
argue that a manufacturer ‘‘transacts business”’ in the 
home town of a customer who comes to his factory to 
buy his products is to stretch the Clayton Act’s liberal 
venue provision far beyond the breaking point. 


(2) Purchases by one other customer amounting to 
about $1,100 in each of the years 1963 and 1964, which 
Appellant acknowledges to be ‘small sales.”” These 
purchases were similarly unsolicited, negotiations took 
place by mail or telephone, and delivery was made by 
United not to any location in the District of Columbia 
but rather to an express depot in Ohio, whence they 
were shipped by common carrier at the purchaser’s 
expense. Similarly, these sales involved no activity 
whatever by United in the District of Columbia. More- 
over, the amount of these sales was insignificant.” 


(3) Telephone conversations, mounting to 22 during 
a peak month of this seasonal business, between Appel- 
lant’s office in the District of Columbia and persons 
in United’s office in Ohio relating to the details of 
Appellant’s purchases from United. It is surely a 
novel concept that talking by telephone with a person 
in another jurisdiction constitutes ‘‘transacting busi- 
ness’’ in that jurisdiction. These telephone conversa- 


10 See Commonwealth Edison Co. v. Federal Pac. Elec. Co., 208 
F, Supp. 936 (N.D. Ill. 1962); Austad v. United States Steel 
Corp., 141 F. Supp. 437 (N.D. Cal. 1956). 
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tions no more made United present in the District of 
Columbia than they made Appellant present in Ohio. 


United has neither done nor caused to be done any- 
thing of a commercial nature within the District of 
Columbia. It has not been licensed to do business 
here, has had no office, employees or agents here, has 
never sent a salesman here or had a sales agent here, 
has never advertised here or in any other manner 
solicited business here, has never made a delivery here, 
has never had any control over any disposition of any 
of its merchandise or any other actions by its customers 
here and has never had any continuing contractual 
relationship with any customer here. Surely no one 
would regard United as carrying on business of any 
substantial character here in the practical, everyday 
sense.** 


Appellant attempts to draw support from the Su- 
preme Court’s precept in United States v. Scophony 
Corp. of America, supra, that Section 12 of the Clayton 
Act forbids a corporation to ‘‘come to a district, perpe- 
trate there the injuries outlawed, and then by retreat- 
ing or even without retreating to its headquarters de- 
feat or delay the retribution due.”’ 333 U.S. at 808. 
But even if United had committed the acts charged in 
Appellant’s complaint, this would not be the situation 
in this case. The complaint alleges no acts by United 
in this district other than its sales to Appellant, which, 


11 With respect to the visits of United personnel to the District 
of Columbia in 1963 in connection with proceedings in the United 
States Senate (upon which Appellant does not rely), it should be 
noted that these visits fall squarely within the class of activity 
which this Court has recently held not to constitute commercial or 
business activities for purposes of venue. Fandel v. Arabian 
American Oil Co., No. 18,883, Feb. 25, 1965. 
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as has been shown, took place not here but at United’s 
plant in Ohio. United did not ‘‘come”’ to the District 
of Columbia, has not ‘‘perpetrated’’ anything here, 
and of course had no occasion to ‘‘retreat”’ from this 
district. Rather, Appellant ‘‘came’’ to Ohio to make 
his purchases and accept delivery. 


Since the question whether a corporation is “‘trans- 
acting business”’ is one of fact determined by the appli- 
eation of common sense business concepts, prior deci- 
sions applying the standard are of relatively little 
utility to a district court in making its finding of fact 
or to an appellate court in determining whether the 
finding below was ‘‘clearly erroneous.”” Each business 
situation presents a unique set of circumstances. How- 
ever, since Appellant rests its case largely upon the de- 
terminations made in four cases from other circuits in- 
volving unrelated businesses, it is pertinent to point out 
certain crucial respects in which the facts of those 
eases differ from the situation at bar. 


In Branat v. Renfield Importers, Ltd., 278 F. 2d 904 
(Sth Cir.), cert. denied, 364 U.S. 911 (1960), each of the 
three manufacturers involved had regular exclusive 
dealers in the district of suit who were specifically 
identified with its brands; the court held that the rela- 
tionships between the manufacturers and the distrib- 
utors were ‘“‘close, intimate, and of long standing, and 
cover by expression or implication much more than 
mere isolated bargains of sale... .”’ 278 F. 2d at 910. 
Indeed, the court found the distributors to be tanta- 
mount to agents on the manufacturers’ own payrolls. 
Ibid. Appellant’s assertions that Appellant had a 
“similar”? and ‘‘continual”’ relationship with United 
and that Appellant performed ‘‘services’” for United 
in the District of Columbia are utterly without founda- 
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tion in the record. Moreover, the manufacturers 12 
Brandt regularly shipped large quantities of merchan- 
dise into the district by common carrier; on the other 
hand. all but a de minimis fraction of the merchandise 
purchased from United by District of Columbia cus- 
tomers was picked up by Appellant at United’s plant 
in Ohio. The Brandt manufacturers, unlike United, 
regularly advertised in the district of suit. And, among 
other matters, the court placed great weight upon the 
fact that the manufacturers were licensed by the state 
of suit to sell their product (liquor) there and were 
subjected to close regulation by the state. Toid. 

Similarly, Green v. U. S. Chewing Gum Mfg. Co., 
994 F. 2d 369 (5th Cir. 1955), involved continuing and 
substantial deliveries by the defendant into the district 
of suit. Moreover, unlike United, the defendant had 
actively solicited business in that district. 

In Lower Colorado River Auth. v. Westinghouse 
Elec. Corp., 219 F. Supp. 743 (W.D. Tex. 1963), the 
defendant had made deliveries into the district of suit 
by common carrier; moreover, the defendant had been 
continuously represented there for sales purposes by 
manufacturers’ representatives. 


Again, in Sunbury Wire Rope Mfg. Co. v. United 
States Stevl Corp., 129 F. Supp. 425 (E.D. Pa. 1955), 
the district judge based his finding of fact upon de- 
fendant’s delivery, by common carrier, of $600,000 
worth of merchandise in two years. Surely there is no 
inconsistency between that judge’s finding under those 
circumstances and the District Court’s finding under 
the circumstances of this case. Contrary to Appel- 
lant’s assertion, United has based its case not upon any 
technicalities of the law of sales but upon practical 
business realities. 
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The District Court’s finding in this case was consist- 
ent with prior district court decisions in this Cireuit. 
(So far as appears this Court has never been 
called upon to review an application of the ‘‘trans- 
acting business”’ standard.) Indeed, in two cases the 
district court found antitrust venue lacking against 
corporations in factual situations involving much more 
contact with the District of Columbia than could be 
found in the case of United. 


In Windsor Theatre Co. v. Loew’s, Inc., 79 F. Supp. 
871 (D.D.C. 1948) (Laws, J.), the corporate defend- 
ants were Baltimore theatre operators which received 
their films from distributors located in the District of 
Columbia. The defendants’ general manager regularly 
visited the distributors’ exchanges in the District for 
the purpose of booking films for which contracts had 
been made. These visits occurred once a week and 


lasted for approximately two hours. In addition, the 
general manager occasionally had other dealings in the 
District, including spot-booking of films and negotia- 
tion of adjustments and credits. Venue was found 
lacking. 


In Hampton Theatres, Inc. v. Paramount Film 
Distrib. Corp., 90 F. Supp. 645 (D.D.C. 1950) (Tamm, 
J.), the district court refused to transfer an antitrust 
action to the Eastern District of Virginia pursuant to 
28 U.S.C. § 1404(a) because venue would not be proper 
there under Section 12 of the Clayton Act. The court 
held that the ‘‘transacting business”’ test was not met 
where it had been shown that the defendant distrib- 
utors employed salesmen ‘*who solicit applications for 
licenses from exhibitors located in Virginia ; that these 
salesmen work out of the Washington Branch Offices; 
that these salesmen make regular calls for exhibitors 
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in Virginia; that similar calls are made by the Branch 
Managers themselves; that these are weekly, bi-weekly 
or monthly calls; and that films are shipped out of the 
Distriet to the theatres in Virginia. ...’’ In the in- 
stant ease there has, of course, been neither solicitation 
in, nor shipments to, the District of Columbia; accord- 
ingly, even a much more liberal venue rule than that 
applied in Hampton Theatres would require a finding 
of lack of venue against United. 


A number of other district courts have been faced 
with commercial situations somewhat similar to that 
in the instant ease and have made determinations con- 
sistent with that below. Thus, for example, in Public 
Service Co. v. Federal Pac. Elec. Co., 210 F. Supp. 1 
(D.N-M. 1962), the court found venue improper in New 
Mexico as to a defendant which had made a number 
of sales, shipped f.o.b. Portland, Oregon, to customers 
in New Mexico; an officer of the defendant had further 
made “‘two or three’’ “‘publie relations”’ visits to poten- 
tial customers in New Mexico. The court based its 
finding on undisputed facts showing that “‘the business 
activities of this corporation in New Mexico have been 
infrequent, isolated in character and the few sales or 
deliveries . . . into New Mexico were not the result of 
personal solicitation of any representative of the Com- 
pany in the State of New Mexico.”” 210 F. Supp. at 4. 


Other decisions which similarly held that the mere 
fact that substantial sales or shipments, or both, have 
been made to customers located in a district does not 
constitute ‘“‘transacting business” in the district for 
purposes of antitrust venue include Ohio-Midland 
Light & Power Co. v. Ohio Brass Co., 221 F. Supp. 
405 (S.D. Ohio 1962); Reid v. University of Minn., 
107 F. Supp. 439 (N.D. Ohio 1952) ; and Dazian’s, Inc. 


17 


vy. Switzer Bros., 111 F. Supp. 648 (N.D. Ohio 1951). 
Like the defendants in those cases, United does not 
conduct and never has conducted any substantial or 
regular business activities in the district in which the 
complaint against it was filed. 


CONCLUSION 
For the foregoing reasons the Court should affirm the 
District Court’s order quashing service of process 
against United. 
Respectfully submitted, 
JaMEs C. McKay 
JAMES VANR. SPRINGER 
701 Union Trust Building 
Washington, D. C. 20005 
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Summary of Argument 


Defendant’s brief ignores the undisputed activities of 
plaintiffs’ performed in the District for defendant. These 
by themselves constitute transacting business in the 
District. The fact that plaintiff accepted delivery of 
plaintiffs’ merchandise in defendant's home district is im- 
material since the adoption of such a distinction both 
ignores the practical business realities of the situation 
and thwarts the basie policies of Section 12. Defend- 
ant’s authorities, on the other hand, are distinguishable 
on their facts especially as viewed in the light of other 
cases. In some instances, defendant's authorities no longer 
represent the law. 

Rule 52(a) does not prevent this Court from reversing 
the decision of the court below since a determination of 
an ultimate fact is not covered by Rule 52(a). Moreover, 
since the determination of the district court was based 
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upon written affidavits solely, this Court is free to over- 
turn the district court's findings. Rule 52(a) has not 
been applied in similar situations by other appellate 
courts. 


POINT I 


Defendant’s statement of facts ignores the undis- 
puted evidence of plaintiffs’ services on behalf of 
defendant in the District. 


Throughout its brief, defendant attempts to minimize 
its activities in the District of Columbia. In this respect 
it completely ignores the undisputed evidence that plain- 
tiffs continuously discussed their Washington business 
with defendant. Such matters as advertising, promotion, 
defective merchandise, deliveries, customer’s complaints 
and all the other myriad of matters arising in the day to 
day conduct of plaintiffs business would be discussed 
between plaintiffs and defendant (JA 18-19). 

Defendant attempts to make light of the up to 22 long- 
distance telephone conversations a month that took place 
between plaintiffs and defendant. Thus in its brief (at 
page 11-12), it contends that “these telephone conversa- 
tions no more made United present in the District of 
Columbia than it made Appellant present in Ohio.” This 
statement might very well be true if we could assume that 
these telephone conversations were devoted only to social 
chit-chat, but this was emphatically not the case. Mr. 
Semel has stated and defendant has not contradicted him 
that these telephone conversations concerned every aspect 
of the business conducted between the plaintiffs and 
defendant. 

Moreover, Mr. Semel’s undisputed statement coincides 
with the realities of the business world. Busy business- 
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men do not make long distance telephone calls averaging 
in one month more than one every business day in order 
to pass the time of day or exchange gossip. These calls 
must have been made because someone either at plaintiffs 
or defendant believed it important that plaintiffs and 
defendant exchange information, opinions or advice. Pre- 
sumably as a result of these conversations, important 
business decisions were reached and actions taken both in 
Ohio and in the District of Columbia. This, we submit, 
by itself constitutes the transacting of business in the 
District in the practical every day sense of the word. 

On the one hand we had defendant in Dayton acting 
on what it was told by plaintiffs in the District of Colam- 
bia about what was happening in the District of Columbia. 
Obviously, if these decisions had been reached as a result 
of reports from defendant’s “agent” in the District of 
Columbia, everyone would agree that it was transacting 
business in the district. On the other hand, defendant’s 
conversations in Ohio resulted in changes in plaintiffs’ 
activities in the District of Columbia. Had defendant 
performed these activities through its “agent” in the Dis- 
trict of Columbia, again there would be no dispute that it 
was transacting business in the District. Hence these 
telephone conversations indicate the substantiality of 
plaintiff's activities on behalf of defendant in the District. 

Surely a question of jurisdiction should not hinge on 
whether the agent was a “human” message courier, or a 
telephone, where the substantive result was precisely the 
same. 

As was pointed out in Appellants’ main brief, a similar 
line of reasoning was adopted by the Eighth Circuit in 
Brandt v. Renfield Importers, Ltd., 278 F. 2d 904, 910 
(Sth Cir.), cert. denied, 364 U. S. 911 (1960). In that 
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ease three nationwide liquor distributors were held to 
transact business in the Eastern District of Missouri 
beeause, inter alia, of the activities of the one or two 
St. Louis wholesale dealers to whom they sold their liquor 
on an exclusive basis. The court pointed out that this 
relationship regardless of its technical legal characteriza- 
tion meant that in effect the liquor companies were trans- 
acting business through their customers in the Eastern 
District of Missouri: 


“Appellees stress that their distributors are inde- 
pendent contractors and such they may appear to 
be in the technical common law sense. But they 
are not independent like a casual customer would 
be who occasionally makes a purchase from a 
vendor. On the contrary. they are selected sole and 
exclusive distributors who apparently perform for 
the appellees every function of distributing appel- 
lees’ products that agents hired and paid for the 
purpose could accomplish. 

Although appellees have not presented the con- 
tracts covering their relations with their distribu- 
tors. it is not to be assumed that exclusive dis- 
tributorships which include the opportunity to sell 
in the important market of St. Louis and vicinity 
such great amounts of standard, nationally adver- 
tised goods as those here involved are entered into 
without some obligation express or implied. Appel- 
lees show that their distributors perform their 
functions in order to earn a margin of profit 
between costs and sales instead of wages, but there 
is no indication that appellees are not free to select 
other distributors in place of the present ones if 
they are so minded. We think that in every day 
business conception the district of suit served with 
appellees’ products as it is, would be sharply con- 
trasted with a district where appellees’ products 
were not for sale or obtainable and where appellees 
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transacted no business. The relations of the ap- 
pellees with their distributors is too close and con- 
tinuous for all the transacting of the business to be 
attributed in common understanding to the distrib- 
utors and none to the appellees.” 


Exactly the same situation prevails here. Washington 
is one of the few large metropolitan areas in this country 
where the sale of fireworks is permitted. Aside from its 
sales to plaintiffs, defendant admits that they would have 
had virtually no sales during 1963 and 1964 in this rich 
market for fireworks. Thus, viewed in the light of the 
undisputed evidence of constant communication between 
plaintiffs and defendant about the details of plaintiffs’ 
business, defendant had in every practical sense of the 
word transacted business in the District of Columbia 
through the plaintiffs. 

No better evidence of this exists than the undisputed 


fact (also ignored in defendant’s brief) that plaintiffs 
had to and did obtain assignments to defendant of their 
accounts with their customers. This indicates the extent 
to which defendant used plaintiffs in order to transact 
business in the District of Columbia. 


POINT Il 


Plaintiffs’ authorities have not been distinguished 
by defendant. 


Plaintiffs in their main brief cited numerous cases where 
other anti-trust defendants were held to have transacted 
business in a particular district by virtue of substantial 
sales on a regular and continuous basis. Defendant would 
distinguish all of these cases since they involved delivery 
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of the goods in question to a common carrier in defend- 
ant’s home district which carried the goods into the foram 
district. Defendant considers this situation totally dis- 
tinguishable from that herein where the goods were de- 
livered to the plaintiffs in defendant’s home district and 
then shipped by plaintiff into the forum district. Such a 
distinction is completely removed from the world of busi- 
ness reality. It places a premium on the formalistic ar- 
rangements in shipping sold merchandise. 

We have pointed out in Point I above the undisputed 
evidence of the close relationship between plaintiffs and 
defendant. The large volume of sales defendant made to 
plaintiffs is also undisputed. But now defendant would 
have us forget the obvious impact that defendant and its 
activities have in the District of Columbia simply by vir- 
tue of the arrangement by which defendant’s goods were 
shipped into the district. But having these goods shipped 
into the District by a common carrier arranged for by 
defendant would have made virtually no difference to 
plaintiffs or their customers. Thus defendant’s purported 
distinction is meaningless in considering the “practical 
every day business or commercial concept” of what trans- 
acting business means. This as defendant concedes in its 
brief is the test before this court. 

Moreover, such an easy means of evading jurisdiction 
would allow an anti-trust violator a simple means to limit 
all anti-trust actions against it to the most inconvenient 
forum. All such a violator need do is to insist that it will 
not sell its merchandise to anyone unless that person ar- 
ranges for the transportation of the merchandise himself. 
By adopting such a policy, defendant would assert that 
the violator can insulate itself against anti-trust action 
anywhere except in its own home district. 


7 


The obvious unfairness of such a contention to anti- 
trust plaintiffs is heightened when viewed against the 
allegations of the complaint. Thus the complaint alleges 
that plaintiffs had no alternative but to buy from defend- 
ant because of defendant’s “unique manufacturing facili- 
ties” and the prior commitments of defendant’s “only 
major competitor.” (Complaint paragraph 11, JA 3a-4a). 
Further, defendant and its only major competitor are 
alleged to “dominate the fireworks manufacturing industry 
and account for over 80% of all fireworks and related 
products manufactured in the United States.” (Complaint 
paragraph 9, JA 3a). 

If these allegations are correct, it is obvious that defend- 
ant was in a position to dictate any commercial terms it 
wished to the plaintiffs. If plaintiffs wanted to be in the 
fireworks distribution business, they had to purchase from 
the defendant. They had no other possible source of sup- 
ply. Defendant now contends that the commercial terms 
that it was able to dictate through its unique position as 
a sole source of supply, allows it to avoid answering an 
anti-trust complaint in the home district of one of its 
distributors who was allegedly damaged precisely because 
it had no other source of supply. To allow such a result 
would completely thwart the purposes of Section 12 to 
facilitate anti-trust suits in forums convenient to the plain- 
tiff. 

In addition to its general distinction applicable to al- 
most all of plaintiffs’ cases, defendant attempts to make 
other distinctions with respect to Brandt v. Renfield Im- 
porters, Ltd., supra. We have already discussed that case 
and quoted from it at length in Point I above. Defendant 
characterizes the parallels plaintiffs find between the 
Brandt case and this case as “utterly without foundation 
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in the record.” This statement ignores the statements set 
forth at length at Point I above concerning the relation- 
ship between plaintiffs and defendant which were con- 
tained in Mr. Semel’s affidavit and were not denied by 
defendant in its reply affidavit. Defendant never goes 
on to elaborate what it means by “utterly without founda- 
tion in the record.” We submit that this failure is occas- 
sioned by the fact that there is a readily visible foundation 
for the parallels which plaintiffs have drawn. 

Defendant also attempts to distinguish the Brandt case 
by pointing to facts present in that case which are not 
present here. e.g. regular advertisements by defendants in 
the district and the obtaining by the defendants of a state 
liquor license. But a reading of the Brandt case will indi- 
cate that these other factors merely bolstered the court’s 
basie conclusion. The fact remains that under circum- 
stances paralleling those present here a defendant was 
held to transact business in a district by virtue of its sub- 
stantial continuing sales into the district. 


POINT III 


Defendant’s authorities are either distinguishable 
or no longer represent the weight of authority. 


Defendant cites a number of cases which it states sup- 
port its contention that defendant does not transact busi- 
ness in the District of Columbia. These cases are readily 
distinguishable for a variety of reasons: 


1. They involved a dollar volume of sales into a district 
far below the almost $100,000 worth of sales involved 
herein, e.g. Ohio Midland Light & Power Co. v. Ohio Brass 
Co., 221 F. Supp. 405 (S.D. Ohio 1962) ($47,031.88) ; Pub- 
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lic Service Co. v. Federal Pacific Electric Co., 210 F. Supp. 
1 (D.N.M. 1962) ($10,650.00) ; Reid v. University of 
Minnesota, 107 F. Supp. 439 (N.D. Ohio 1952) ($6,489.14 
during a 7-year period). 


2. The major sales in the district were not made to 
the plaintiff or were not otherwise involved in the alleged 
anti-trust activities, while here almost all of defendant’s 
sales in the district were to the plaintiffs and this action 
grew directly out of the sales by defendant to the plain- 
tiffs in this district, e.g. Ohio Midland Light & Power 
Co. v. Ohio Brass Co., supra, Public Service Co. v. Federal 
Pacific Electric Co., supra, Dazian’s Inc. v. Switzer Bros., 
Inc., 111 F. Supp. 648 (N.D. Ohio 1951), Reid v. University 
of Minnesota, supra. 


3. The sales into the district were sporadic and iso- 
lated again in sharp contract to the situation herein, 
e.g. Ohio Midland Light € Power Co. v. Ohio Brass Co., 
supra, Public Service Co. v. Federal Pacific Electric Co., 
supra, Dazian’s Inc. v. Switzer Bros., Inc., supra and 
Reid v. University of Minnesota, supra. 

The force of these distinctions can be seen by examin- 
ing the test propounded in Commonwealth Edison Co. v. 
Federal Pacific Electric Co., 208 F. Supp. 936, 940 (N.D. 
Ill. 1962), the case relied upon in the Ohio Midland case, 
supra. The Commonwealth case held that a defendant was 
not doing business in the district although it had sales of 
$3,089.90. The court held such sales did not constitute 
transacting business in light of the criteria which it set 
forth based upon the authorities: 


“While the phrase ‘transacts business’ in the venue 
provision of the statute (15 U.S.C.A. Section 22) 
has been held to have the broadest connotation of 
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all the antitrust statutes for venue purposes, still it 
embraces elements of substantiality of business 
done, with continuity in character, regularity, con- 
temporaneousness with time of service, and not 
looking toward cessation of business. The phrase 
was said to have been included in the statute to 
‘increase the number of districts in which a corpo- 
ration might be sued for violation of the antitrust 
laws,’ and relieve ‘persons injured from the ‘often 
insuperable obstacle’ of resorting to distant forums 
for redress of wrongs. * * *” (extensive authorities 
cited in footnotes omitted) 


Every one of the characteristics for transacting business 
mentioned in the Commonwealth Edison case are present 
here, namely, “substantiality of business done” (almost 
$100,000 per year), “continuity in character” and “regu- 
larity” (for two years major shipments of merchandise 
were regularly made into the district), “contemporaneous 


with time of service” (the year of the largest amount of 
sales was the year the complaint was served), and “not 
looking toward cessation of business.” 

Moreover, in Donlan v. Carvel, 193 F. Supp. 246, 248 
(D. Md. 1961) the court held that sales of $2,645.67 during 
a 13 or 14 month period constituted transacting business 
where “the sales to plaintiffs were continuous and were 
made ° * * as part of the general arrangement * * * upon 
which plaintiff’s claim of antitrust violation is based.” 
The court pointed out that “the amount or percentage 
necessary*to make the business substantial may vary de- 
pending upon the context in which the question arises.” 
Thus, if defendant’s activities in a particular district are 
the ones which give rise to the antitrust allegations, a 
court is far more likely to hold that that defendant trans- 
acted business in that district. Because of this factor, 
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sales of $2,645.67 in a 13 or 14 month period were held 
to be substantial in the Donlan case. A fortiorari the 
sales of almost $100,000 a year herein must be substantial 
sales when combined with the factor that the alleged 
antitrust violations arose directly out of those sales. 

Defendant also cites two district court cases in the 
District of Columbia: Hampton Theatres, Inc. v. Para- 
mount Film Distributing Corp., 90 F. Supp. 645 (D.D.C. 
1950) and Windsor Theater Co. v. Loew's Inc., 79 F. 
Supp. 871 (D.D.C. 1948). The fact situation in the 
Windsor Theater case is radically different from that 
herein, since it concerned bookings of motion pictures in 
the District of Columbia for defendant’s theater in Balti- 
more rather than sales of merchandise into the District of 
Columbia. 

The Hampton Theatre case arose out of a totally dif- 
ferent procedural situation than that present here. The 
Hampton decision was on a motion under Section 1404(a) 
of Title 28 of the United States Code to transfer the case 
to the Eastern District of Virginia. As pointed out in 
the Hampton case a motion under Section 1404(a) will be 
granted only in “the exceptional case.” 

But in any event, both the Windsor Theater and the 
Hampton Theatre cases arose before Sunbury Wire Rope 
Mfg. Co. v. United States Steel Corp., 129 F. Supp. 425 
(ED Pa. 1955) (discussed at length in our main brief), 
and the adoption of the rule in the Sunbury case by the 
courts of appeal for two different circuits. We submit 
that the Sunbury decision now represents the law and 
that substantial sales in a district on a continuous and 
regular basis constitute transacting business in that 
district. 
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POINT IV 


This Court is not bound by the findings of the 
court below. 


In addition to its arguments on the merits, defendant 
also contends that this Court should affirm the decision of 
the court below since it was in effect, a finding that 
defendant does not transact business in the District of 
Columbia, and hence this Court is bound by Rule 
52(a) of the Federal Rules of Civil Procedure. Under 
Rule 52(a), a district court’s findings of fact cannot be 
reversed except if it is “clearly erroneous.” 

We submit that Rule 52(a) does not prevent this Court 
from reversing the decision of the court below. First, the 
question of whether a particular corporation is transacting 
business is an “ultimate fact” which rests upon both the 
evidentiary facts found by the judge (e.g. what were the 
amount of the corporation’s sales in the district, what 
were the other contacts with the district, ete.), and the 
judge’s view of the law. An apt analogy would be to a 
court’s determination of whether a particular course of 
conduct constituted “negligence.” In order to reach his 
determination the judge would have to make a determina- 
tion both as to what actually happened and whether such 
a happening constituted “negligence” as a matter of law. 
A determination of such ultimate facts is not covered by 
Rule 52(a) and hence an appellate court is free to re- 
verse the lower court’s determination. Romero v. Garcia & 
Diaz, Inc., 286 F. 2d 347 (2nd Cir. 1961), Galena Oaks 
Corp. v. Scofield, 218 F. 2d 217 (5th Cir. 1954), 5 Moore, 
Federal Practice 952.03 (2) pages 2630-2631 (1964). 

In any event, there is really no dispute as to the facts 
here. All the district court had before it were the two 
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affidavits of defendant and the one affidavit of plaintiffs. 
Virtually all of the statements in these affidavits are un- 
disputed by the other party. Thus this Court has as good 
an opportunity to determine the facts as the court below. 
The court below did not make any determinations based 
on credibility of witnesses or, indeed, on any oral testi- 
mony whatsoever. Everything the court below had before 
it has been reprinted in the Joint Appendix herein. Under 
these circumstances this Court is free to overturn the 
determinations of the district court. This was the holding 
of this Court in Dollar v. Land, 184 F. 2d 245, 87 U. S. 
App. D.C. 214, cert. denied, 340 U. S. SS4 (1950), which 
followed Orvis v. Higgins, 180 F. 2d 537 (2nd Cir. 1950). 

The best proof of the speciousness of defendant's argu- 
ment based on Rule 52(b) is the conduct of appellate 
courts when confronted with precisely this question. In 
Appellants’ main brief three appellate cases were chiefly 
relied on: United States v. Scophony Corp., 333 TU. S. 
795 (1948), Brandt v. Renfield Importers. Lid., supra 
and Green v. U. S. Chewing Gum Mfg. Co., 224 F. 2d 369 
(5th Cir. 1955). In all three cases the appellate court over- 
ruled a determination of the district court that the corpo- 
rate defendant in question was not transacting business in 
the particular district. In all three cases no weight was 
given to Rule 52(a) and instead the court held that defend- 
ant’s activity in the District constituted the transacting of 
business as a matter of law. Such a determination by the 
United States Supreme Court and two different courts 
of appeals indicate the basic misapplication of Rule 52(a) 
to this case. 
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Conclusion 


The facts remain clear. Defendant made substantial, 
continuing and regular sales into the District of Columbia 
(almost $100,000 per annum in the last year). Plaintiffs 
communicated regularly with defendant as to the conduct 
of plaintiff's business, plaintiff’s business being defendant’s 
virtually sole conduit to distributors and retailers in the 
District of Columbia. The District of Columbia being 
one of the few major fireworks markets in the United 
States. Moreover the sales to plaintiffs form the very 
subject matter of the lawsuit. Finally the law favors fa- 
cilitating the “finding” of antitrust defendants in forums 
convenient to the plaintiff so as not to place unnecessary 
and unnatural obstacles in the way of antitrust claims. 

For all the reasons stated herein and in Appellants’ 
main brief, we respectfully submit that this Court reverse 
the order of the United States District Court for the Dis- 
trict of Columbia and deny in all particulars defendant’s 
motion to dismiss the complaint and to quash service of 
process herein. 


Respectfully submitted, 


Wen, Gorsoa, & Mances, 
Attorneys for Plaintiffs-Appellants, 
Office and P.O. Address, 
60 East 42nd Street, 
New York, N. Y. 


Ina M. Mriustersx, 
Mazsuaty C. Bercer, 
Tayrvor & Wapzox, 

Of Counsel. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,131 


B. J, SEMEL ASSOCIATES, INC., 
and B. J. SEMEL d/b/a SOUTH 
EAST FIREWORKS, 


Appe llants, 


Vv. 


UNITED FIREWORKS MFG. CO., INC., 


Appellee <i 


PETITION FOR REHEARING EN BANC 


Appellee United Fireworks Mfg. Co., Inc. ("United") respect- 
fully requests rehearing of this case by the full Court. A division of this 
Court (Judges Fahy, Burger and McGowan) on December 7, 1965, re- 
versed the order of the District Court (Judge Tamm) quashing service 


of process in this private antitrust action on the ground that venue was 


improperly laid against United in the District of Columbia. Judge Burger 


dissented from the opinion of the majority of the division. 
This appeal presents a question of interpretation of Section 
12 of the Clayton Act, 15 U.S.C. § 22, which establishes the require- 


ments as to venue (and service of process) for all private antitrust actions. 


Mey eet 


So far as appears from the reported cases, this is the first case in which 
this Court has been called upon to interpret Section 12, which has been 
given only limited elucidation by the Supreme Court. Manifestly an im- 
portant precedent because of its impact on all private antitrust litigation 
in this jurisdiction, the decision of the majority of the division is rendered 
even more so because this case involves an uncomplicated fact situation 
raising starkly the question of the minimum requirements for antitrust 
venue. If the majority's decision stands, this Court will have set those 


minimum requirements at a level significantly lower than has any other 


court of appeals, or indeed, so far as our research has disclosed, any 


district court. Moreover, this decision is inconsistent with the prior 
decisions of the United States District Court for the District of Columbia. 


For these reasons, and for reasons set forth hereinafter, itis submitted 
*/ 
that the full Court should consider this novel and important question. 


————_—_—_— 


*/ On the day following the decision in this case, a division of the Court 
(Judges Fahy, Wright and McGowan) issued an opinion also reversing 2 
finding by the District Court (Judge Jones) that venue under Section 12 
was improperly laid in the District. Levin v. Joint Commission on Ac- 
creditation of Hospitals, No. 19, 006. We have been advised that a peti- 
tion for rehearing en banc will also be filed in that case. 


STATEMENT 


The question raised by this case is whether United "transacts 


business" in the District of Columbia within the meaning of Section 12 
*/ 
of the Clayton Act. The Supreme Court has interpreted transacting 


business to mean 


"The practical, everyday business or com- 
mercial concept of doing or carrying on busi- 
ness 'of any substantial character... .'" 


United States v. Scophony Corp. of America, 
333 U.S. 795, 807 (1948). 


However, the Supreme Court has never given any further guidance for 
the evaluation of facts such as those involved in this case. 

The majority of the division of this Court based its decision 
on the following undisputed facts: 

United is a manufacturer of fireworks with its only plant and 


office in Dayton, Ohio. Appellant Semel is an independent wholesaler 


#/ In full, Section 12 reads as follows: 


"Any suit, action or proceeding under the 
antitrust laws against a corporation may be brought 
not only in the judicial district whereof it is an inhabitant, 
but also in any district wherein it may be found or 
transacts business; and all process in such cases 
may be served in the district of which it is an inhabitant, 
or wherever it may be found.” 38 Stat. 736, 15 U.S.C. 
8 22. 


It is generally accepted, and undisputed here, that in order to be "an in- 
habitant"t or "found" a defendant must have a more substantial presence 
in a district than to "transact business" there. Thus, like virtually all 
of the antitrust venue cases, this case hinges solely on the application 
of the "transacting business" language. 


%/ 
located in the District of Columbia. In 1963, Semel purchased from 


United merchandise valued at approximately $70, 000 and, in 1964, 


merchandise valued at about $100,000. Except for de minimis quantities 
on which the majority of the division placed no reliance, there were no 
other purchases of United's products by anyone located in the District 
of Columbia. 

United has never had any of the normal incidents of legal 
"presence" in the District of Columbia. It has had no office, no warehouse, 
no agent, no bank account, no stock of goods, no telephone listing in the 
District of Columbia. 

United has never solicited any business in the District of 
Columbia from Semel or anyone else. 

United has never had a sales agent in, and has never sent 

we/ 

a salesman to the District of Columbia. 

United has never advertised in the District of Columbia. 

United has mailed its price lists to potential customers in 
the District of Columbia only on specific request. 7 


NT 


x/ Although technically there are two appellants here, the corporate 
appellant is merely the successor in interest of the individual appellant. 
They have been referred to throughout this litigation in the singular, and 
will be designated herein as "Semel." 


wer / Because of an unresolved dispute in the record, the ‘majority of the 
division expressly excluded from the factors on which it relied five visits 
made by United personnel to the District of Columbia in 1963 and 1964 

in connection with this litigation and hearings of a subcommittee of the 
United States Senate. (Slip op. p- 5) 
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All of Semel's purchases from United were solicited by Semel, 
not by United. 

The negotiations for all of Semel's purchases took place at 
United's plant in Dayton, Ohio. 

Semel took title and physical possession of all merchandise 
at United's plant in Dayton, Ohio. 

Semel, not United, made all arrangements in Dayton, Ohio, 
for shipment to the District of Columbia of the products purchased by 
him in Ohio. 

United literally had nothing to do with the products after Semel 
took possession of them in Ohio. 

While noting that these facts were undisputed, the majority 
of the division erroneously based its decision upon the assumption (dis- 
puted in the dissent) that United "uniformly adhered to a trade policy of 


shipping its products F.O.B." (Slip op. p. 6) There can be no doubt that 


this assumption was a determinative factor in the decision of the majority. 


Thus, it stated: i 


"We... are unable to believe that the 
spirit of Scophony comports with allowing the seller's 
shipping practices to determine his amenability to 
suit under Section 12. Were it otherwise, F.O.B. 
would always, and without more, compel the buyer 
to litigate on the seller's home grounds - the very 
result which Congress sought to avoid in Section 12." 
(Slip op. p. 8-9) 


We submit that this cru¢ial and erroneous characterization 


of United's sales to Semel reflects either a misinterpretation of the facts 


* 


pee ae: 


or a misapprehension of the relevant trade customs. As those customs 
are codified in the Uniform Commercial Code, delivery "F.O.B. the place 
of shipment” (which the majority assumed was the practice here) requires 
the seller to "ship" the goods by putting them in the possession of a car- 
rier at the seller's own expense and risk, making a reasonable contract 
(at the buyer's expense) for their transportation and delivering the appro- 
* 
priate documents to the ere 
In sharp contrast to these established F.O.B. practices, United 


never took any steps whatever to ship or arrange for the shipment of any 


merchandise to Semel. Rather, itis undisputed that Semel went to United's 


plant in Dayton, Ohio, where he took title and physical possession of the 


merchandise and thereafter made his own arrangements for shipment. 


Clearly, under no interpretation of such actions can United be said to 
have shipped its products to the District of Columbia. 

Apart from Semel's purchases, the majority based its decision 
only on the fact that a number of long distance telephone conversations 
occurred between Semel in the District of Columbia and United in Ohio 
relating to sales of fireworks. However, as Judge Burger noted, "the 
record does not show that United initiated a single telephone call to Semel 


." (Slip op. p. 14) 


a 


2*/ These provisions of the Uniform Commercial Code were in effect 
in Ohio at all times pertinent to this case. Ohio Rev. Code 88 1302, 32, 
1302.48. They are now in effect in the District of Columbia. 28 D.C. 
Code 88 2-319, 2-504. : 


Although the majority states that United and Semel were in 
frequent telephone communication about “all aspects of their business 
relationships" {Slip op. pp. 5-6), there is no evidence that those conversa- 
tions involved anything more than the details normally incident to a buyer- 
seller relationship or the casual discussion of market conditions that might 
be expected between persons active in the same industry. It is uncontested 
that Semel has at all times been entirely independent of United, and United 
has in no way involved itself in the conduct of Semel's business. Nor is 
the situation changed by the fact that United requested Semel to give it 
conventional assignments of accounts receivable. These assignments 
did not involve United in Semel's dealings with his customers. Rather, 
United's sole interest was in assuring that Semel's receipts from those 


dealings would be available to secure payment of his debts to United. 


But for the convenience of the telephone, all long distance communications 


between Semel and United could just as well have been handled by letter. 


THE ERROR OF THE DIVISION'S DECISION 


Upon analysis, the only basis for the conclusion by a majority 
of the sitting division that this district is one "wherein [United]... trans- 
acts business" is the bare fact that it has had a substantial independent 


%/ 
customer located in the District of Columbia. The majority so concluded 


——__ 


*/ Indeed the opinion so suggests in its concluding language. (Slip op. 
p- 11} 


ie 


even though it is undisputed that all sales were initiated by the customer, 
all merchandise was physically received by the customer in Ohio, and 

all arrangements for shipment were made by the customer in Ohio. Thus, 
this decision stands for the wholly unprecedented proposition that a de- 
fendant may be held to have transacted business within a district where 

he has never been and has never caused anything to be done. 


We have no doubt that the standard for determining where 


a corporation "transacts business" within the meaning of Section 12 of 


the Clayton Act is a practical one based on everyday business concepts. 
But regard must also be given to the clear requirement of the statutory 
language that the business must have been carried on in the district of 
suit. This is, we submit, reflected in the “substantiality"’ requirement 
which the Supreme Court set up in its decision in United States v. Scophony 
Corp., supra. By saying that the business "carried on" in the district 
of suit must be of a "substantial character," the Supreme Court surely 
meant not only that the dollar amount involved must be substantial but 
also that activities carried on in the district must themselves be of some 
substance. 

Of course, the terms "transact" or "carry on" should not 
be read in purely technical terms, and courts of other jurisdictions have 
appropriately held that a corporation cannot immunize itself by acting 
within the district through another instrumentality. Thus, some courts 


have held that a seller who has caused a common carrier to deliver goods 


igus 


within a district should be treated as if the seller itself had made the de- 
livery there. 


Such F.0.B. deliveries are, however, very different in prac- 
tical terms from the procedures follcwed by United. United initiated no 
shipments or deliveries of any sort, merely holding the buyer's unsolicited 
order in its plant in Ohio until the buyer himself came to collect it. United 
took no steps to start the merchandise purchased by Semel moving toward 
the District of Columbia; indeed, after Semel collected his purchases 
at United’s plant he could have shipped the merchandise anywhere. ' 

United's mode of doing business was not, as the majority sug- 
gests a mere gimmick involving technicalities of "shipping practices." 

As to Semel, United had no "shipping practices” at all. Semel chose to 

go to United to do business with it. He should not now be permitted to 
* 

force United to come to him to submit to Mee 

The majority opinion suggests that in order to avoide the con- 
sequences of being held to "transact business" ina district where a sub- 
stantial customer is located, a corporation must so "tailor and restrict" 
its activities as not to be in interstate commerce at all. (Slip op. p. 3 
n. 1) But in order thus to exempt itself from the antitrust laws, United 


would have to show that any transactions upon which Semel's claims might 


LL 


*/ The majority surmised that an officer of United would answer "yes" 

to the question: "Are you doing any business in the District of Columbia?' 
(Slip op. 11) (Emphasis supplied.) We do not know what the answer would 
have been to that question. However, we are clear that the answer would 
have been an unhesitant no” to a question phrased in the language suggested 
by the Supreme Court in Scophony: "Are you doing or carrying on business 
activities of a substantial character in the District of Columbia?" 


Pas i ee 


be based were not "in commerce" and did not affect commerce. The 
Supreme Court has held that the coverage of the antitrust laws goes ''to 
the utmost extent" of congressional power over interstate commerce. 
United States v. South-Eastern Underwriters Assn., 322 U.S. 533, 558-59 


South-Eastern ace 


(1944); United States v. Frankfort Distilleries, Inc-, 324 U.S. 293, 298 


franxon 


(1945). And the constitutional boundaries of interstate commerce are 


broad indeed. See, &€.g:> Katzenbach v. McClung, 379 U.S. 294 (1964). 


In the antitrust context, "if it is interstate commerce that feels the pinch, 


it does not matter how local the operation which applies the squeeze. s 
United States v. Women's Sportswear Mfrs. Assn., 336 U.S. 460, 464 
(1949). It could hardly be contended that a seller operating in 2 national 
market, as is United, is not in or does not affect interstate commerce. 

If Congress had intended to permit any suit within the federal 
jurisdiction under the antitrust laws to be brought wherever the plaintiff 
resides, it could have done so. Instead, as the Supreme Court has inter- 
preted its intent, it has allowed such a suit to be brought only in those 
districts in which the defendant carries on substantial business in the 
practical sense. To say, as the majority of the division has, that a cor- 
poration is “carrying on business" within a market merely because its 
“contacts with that market. . . were continuous and substantial” (Slip 
op. p. 10) (Emphasis supplied) is to deprive the language of the venue 
statute of any real meaning. It is not enough to point out that the purpose 
of Section 12 was to make antitrust venue more favorable to plaintiffs 


than under the prior law. The question is how much more liberal it was 


intended to be, and this can be determined only by giving the words of 
the statute a reasonable meaning. 

The discussion in our brief on appeal of earlier cases involv- 
ing Section 12 shows that the majority has gone far beyond any known prior 
decision. Its novel and important decision is, we submit, in error and 


should be reviewed by the full Court. 


CONCLUSION 


For the foregoing reasons, appellee respectfully requests 
rehearing by the Court en banc. 
Respectfully submitted, 
/s/ James C. McKay 
JAMES C. McKAY 
/s/ James vanR. Springer 
JAMES vanR. SPRINGER 


701 Union Trust Building 
Washington, D. C. 20005 
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ET 


ANSWER TO PETITION FOR REHEARING EN BANC 


——— 


This answer is in response to certain points made 


by defendant-appellee in support of its petition for rehearing 


en banc. 
1. On page 2 of its petition, appellee states 


that: "If the majority decision stands, this Court will have 


set forth those minimm requirements (for antitrust venue) 


at a level significantly lower than has any other court of 
appeals, or indeed, so far as our research has disclosed, 

any district court." This blanket statement overlooks the 
specific refusal of the court in Sunbury Wire Rope Mfg. . 

v. United States Steel Corp., 125 F. Supp. 425 (E.D. Pa. 1955) 
to give any weight to shipping formalities in determining 
wenue. Thus Sunbury is precisely opposite to appelleds main 
contention here that a defendant's method of shipping goods 
into a district can by itself determine the suitability of 
that district for venue purposes. The Sunbury case was 
quoted at length and its reasoning adopted by the United 
States Court of Appeals for the Fifth Circuit in Green v. 

U. S. Chewing Gum Mfg. Co., 224 F. 2d 369 (Sth Cir. 1955). 
The Green case was in turn followed by the Eighth Circuit in 
Brandt v. Renfield Importers, Ltd., 278 F. 2d 904 (8th Cir.), 
cert. denied, 364 U.S. 911 (1960). This Court's decision 
adopts the doctrine of Sunbury, Green and Brandt -- namely, 
that a substantial and continuous volume of trade done in a 
district by a corporation, regardless of shipping formalities, 
subjects that corporation to suit in that district under the 


antitrust laws. 


2. On page 5 of its petition appellee characterizes 


the majority opinion herein as “erroneously based" upon the 


’ assumption that appellee shipped its products into the district 


| F.0.B. Such a statement implies that this Court made such an 
erroneous assumption despite the repeated emphasis on 

_ appellee's shipping practices not only in appellee's brief 

| (pp. 3, 11, 13, 14) but also in the dissenting opinion of 

| Judge Burger (Slip Op. p. 12). It also ignores footnote l 

| at page 3 of this Court's opinion which quotes appellee's own 

' description of its shipping practices. This Court's opinion 

makes clear that shipping practices, whether F.O.B. or 

otherwise, cannot destroy a corporation's amenability to suit 

under Section 12. This Court's determination was obviously 

made in full contemplation of the particular facts of this 

: case. 

3. At page 7 of its petition appellee discounts 

\ the frequent telephone communications apparent in the period, 

since “there is no evidence that these conversations involved 

| anything more than the details normally incident to a buyer- 

seller relationship or the casual discussion of market 

- conditions that might be expected between persons active in 


the same industry." But this is precisely what this Court 


relied upon in its opinion when it described appellee as 
being "in close and continuous touch with (appellants) about 
their mutual business concerns." (Slip Op. p. 11). Thus 
appellee's own characterization of these conversations in the 
instant petition establishes their importance to appellee 
in transacting business in the District of Columbia. The 
fact that the details of the buyer-seller relationship 
entailed so many telephone conversations demonstrates the 
significance to appellee of its Washington business. 

4. At p. 10 of its petition appellee implies 
that this Court's decision would, in fact, “permit any suit 
within the federal jurisdiction under the antitrust laws to 
be brought wherever the plaintiff resides." This statement 
does not take cognizance of this Court's statements at pages 
9 and 10 of the Slip Opinion which re-apply the standards 
of continuity and substantiality in volume, imposed by the 
earlier cases. Significantly appellee has never contested 
‘that its transactions with appellant were both continuous 
and substantial in volume. 


Appellee concedes that the question is whether 


- a defendant "carries on substantial business in the practical 


sense" (Petition p. 10). Appellee's quarrel with this 


7 Court's decision apparently is what it considers to be 
| "practical." It would have this Court believe that appellee 
| has no "practical" interest in sales totaling almost 
"$100, 000 a year, and that through artfully arranged shipping 
| practices the "practical" impact of these sales in this 
| District can be avoided. This Court has adopted instead the 
| point of view of the practical business man in determining 
| when a corporation is transacting business. Significantly 


appellee refuses to discuss the test propounded by this Court 


i (see Petition, note p. 9). We submit this. refusal 


| establishes the correctness of this Court's position. 

| CONCLUSION 

For all of the reasons stated in this Court's 
opinion we respectfully submit that appellee's petition for 
- rehearing en banc be denied and this Court's order reversing 
the judgment appealed from, and remanding this case for 
further proceedings not inconsistent with this Court's 


' opinion, be sustained. 
i Respectfully submitted, 


LEGS C. ci © 


WEIL, GOTSHAL & MANGES 
60 E. 42nd Street 
New York, New York 10017 
Attorneys for Appellants 


